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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DAVID L.de CSEPEL, et al.

Plaintiffs,
VS. No. 1:10-cv-01261 (ESH)

REPUBLIC OF HUNGARY, et al.,

Defendants.

N N N N N N N N N N N N N

REPLY BRIEF IN SUPPORT OF RENEWED MOTION TO DISMISSBY THE
REPUBLIC OF HUNGARY, THE HUNGARIAN NATIONAL GALLERY, THE
MUSEUM OF FINE ARTS, THE MUSEUM OF APPLIED ARTS, AND THE BUDAPEST
UNIVERSITY OF TECHNOLOGY AND ECONOMICS

Defendants Republic of Hungary, The Hungarian National Gallery, The Museum of Fine
Arts, The Museum of Applied Arts, and The Budapest University of Technology and Economics
(collectively “Hungary” or “Defendants’), by and through their attorneys, hereby respectfully

submit this Reply Brief in support of their renewed Motion to Dismiss Plaintiffs Complaint for

lack of subject matter jurisdiction.
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Introduction

Discovery confirmed that artworks once attributable to Baron Mér Lipét Herzog became
the sole, separate, and distinct property of one of three heirs (Andras Herzog, Istvan Herzog, and
Erzsébet Weiss de Csepel) following his death in 1934 and hiswife's death in 1940. Since 1940,
each of the 44 artworks identified in the Complaint has had a distinct and unique provenance.
Following the war, and in keeping with Hungary’ s obligations under the Treaty of Peace with
Hungary, Feb. 10, 1947, 61 Stat. 2065 T.1.A.S 1651 (“Peace Treaty”), Hungary began the
process of returning specific artworks to the heir (or representative) to whom that artwork was
attributed. 1n 1948, those returns were halted and returned artworks were reclaimed after Mrs.
Istvén Herzog was indicted and (following trial) convicted of violating pre-war cultural
patrimony laws that prohibit removal from Hungary of artworks of cultura significance. Other
artworks were taken or acquired by the Hungarian State during the Communist Era. But all
artworks have two things in common: (1) the historical eventsinvolving the artworks occurred in
Hungary, and (2) none have express or implied bailment agreements specifying performance or
any obligations in the United States.

In 1999, Martha Nierenberg filed suit in Hungary, asserting ownership of twelve artworks
attributed to her mother, Erzsébet Weiss de Csepel. Between 1989 and 2000, Hungary returned
to Ms. Weiss de Csepel and Ms. Nierenberg artworks that it determined were not property of
Hungary, with the requirement that the artworks could not leave Hungary. In 2008, after nearly
adecade of litigation and appeal s, the independent Hungarian courts ruled that Hungary was the
owner of the remaining claimed artworks under several distinct, legitimate legal theories.

Ownership of the artworks claimed by the Italian Plaintiffs (twenty-four artworks) or attributed
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to Istvan Herzog (eight artworks) was not adjudicated in the lawsuit, as those heirs affirmatively
chose not to assert claims. See Declaration of Jessica Walker (“Walker Decl.”), Exh. 1.

Sixty-five years after the end of World War |1 and more than twenty years after the fall of
communism, Plaintiffs filed a complaint in the United States asserting that this Court should take
the extraordinary steps of stripping Hungary of its presumptive immunity and questioning the
legitimacy of Hungary’s ownership of artworks. To do this, Plaintiffs attempt to redefine
Hungary’ s actions as both commercia and sovereign, subjecting Hungary to the Court’s
jurisdiction under both the commercia activity exception and the expropriation exception.

These creative legal theories attempt to re-cast Hungary’ s post-war possession and
ownership as bailments and violations of international law. The theories are not, however,
supported by the facts confirmed following complete discovery, which make clear that the
parties did not contemplate performance of any “bailment agreements’ in the United States to
trigger the commercia activity exception. Performance in the United States, absent clear
agreement of the parties, would violate Hungarian law. Indeed, the Italian Plaintiffs confirmed
in direct testimony that they never contemplated such an action. Further, Hungary is not a proper
party to this action under Section 1605(a)(3) of the Foreign Sovereign Immunities Act (“FSIA”),
28 U.S.C. 81330 et seg. Hungary’s current ownership of the artworksis the result of post-war
actions and the 2008 legal decision confirming Hungary’s ownership of eleven artworksis not a
taking in violation of international law. As neither exception applies, Hungary cannot be forced
to defend its laws, its courts, its history, or its actions in this Court.

As an European Union member and U.S. aly, with its own independent courts and post-
Communist compensation programs, Hungary asks no more than any other European Union

member state or the U.S. itself would ask: that modern-day property and restitution claims
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arising from historical events in Hungary during the World War 11 and Communist eras be heard
by Hungarian courts in a manner that respects all parties due process rights under Hungarian
law.

. The FSIA’s Commercial Activity Exception Does Not Apply to Provide This Court
with Subject Matter Jurisdiction Over Hungary

A. The First and Second Clauses of Section 1605(a)(2) Do Not Apply to Provide
This Court with Jurisdiction over Hungary

Section 1605(a)(2) of the FSIA provides that aforeign state shall not be immune from the
jurisdiction of courts of the United Statesin acase

(2) in which the action is based upon a commercial activity carried on in the
United States by the foreign state; or upon an act performed in the United States
in connection with a commercia activity of the foreign state elsewhere; or upon
an act outside the territory of the United States in connection with a commercia
activity of the foreign state elsewhere and that act causes a direct effect in the
United Stateq[.]

28 U.S.C. 81605(a)(2). Intheir Complaint, Plaintiffsinvoked the Court’ s jurisdiction under the
third clause of this provision:

Under 28 U.S.C. 88 1603(a) and 1605(a)(2), a foreign state (including an agency

or instrumentality thereof) shall not be immune from suit in any case “in which

the action is based upon . . . an act outside the territory of the United States in

connection with a commercial activity of the foreign state elsewhere and that act
causes adirect effect in the United States.”

Compl. 1 35 (quoting the third clause of Section 1605(a)(2)). Inits April 19, 2013, decision, the
D.C. Circuit addressed only the second and third requirements of the above clause “[b]ecause
Hungary’ s actions obviously occurred outside the United Sates. . ..” de Csepel v. Republic of
Hungary, 714 F.3d 591, 598 (D.C. Cir. 2013) (emphasis added).

Plaintiffs now invoke the first and second clauses of Section 1605(a)(2) — clauses that are
not referenced in Plaintiffs Complaint. Sderman de Blake v. Republic of Argentina, 965 F.2d

699 (1992), cited by Plaintiffs, notes that in examining Section 1605(a)(2), “the critical inquiry is
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whether there is ‘a nexus between the defendant’s commercial activity in the United States and
the plaintiff’s grievance.’” 1d. at 709 (citation omitted). Plaintiffs’ claims are not based on
Hungary soliciting U.S. tourists, selling tickets in the U.S. over the internet, or other limited
activitiesin the United States, but on post-war bailments and actions that took place in Hungary.*

Sderman, moreover, was decided before the Supreme Court issued its decision in Saudi
Arabia v. Nelson, 507 U.S. 349 (1993). In Nelson, the Court examined the phrase *based upon,”
which isrelevant to al three of Section 1605(a)(2)’s clauses. 507 U.S. at 356-58. The Court
explained that “aclaim is ‘based upon’ commercial activity if the activity establishes one of the
‘edlements of aclaim that, if proven, would entitle a plaintiff to relief under his theory of the
case.”” Odhiambo v. Republic of Kenya, 764 F.3d 31, 36 (D.C. Cir. 2014) (quoting Nelson, 507
U.S. at 357). “In other words, the alleged commercial activity must establish ‘afact without
which the plaintiff will lose.”” Id. (citation omitted).

Plaintiffs’ clams for bailment and conversion are not “based upon” Hungary’ s promotion
in the United States of books or Hungarian tourism, Compl. 1 4, 32, 37; nor are these claims
“based upon” Hungary’s promotion in the United States of educational exchange programs or
Hungarian culture, Compl. 1 4, 33-34, 37. Plaintiffsthemselves assert that their clams are
based not on the “initial expropriation of the Collection during the Holocaust[,] but instead [on]
Hungary’s creation and repudiation of subsequently formed bailment agreements.” Opp. at 27-

28 (quoting de Csepel, 714 F.3d at 598, 600); see also Opp. at 27 (asserting that “discovery has

! Plaintiffs assert that “in addition to Plaintiffs’ bailment claims, the Complaint also asserts
claimsfor conversion, constructive trust, accounting and unjust enrichment.” Opp. at 43. But
“constructive trust,” “accounting,” and “restitution based on unjust enrichment” — the actual
clam identified in Plaintiffs’ complaint — are not causes of action, but remedies. See, e.g., Sabre
Int’l Sec. v. Torres Advanced Enter. Solutions, Inc., 820 F. Supp. 2d 62, 71 (D.D.C. 2011);
Haynes v. Navy Fed. Credit Union, 52 F. Supp. 3d 1, 10 (D.D.C. 2014) (quoting Armenian
Assembly of America, Inc. v. Cafegiian, 692 F. Supp. 2d 20, 48 (D.D.C. 2010)); Chase
Manhattan Bank v. Burden, 489 A.2d 494, 497 (D.C. 1985).

-4-



Case 1:10-cv-01261-ESH-AK Document 112 Filed 07/09/15 Page 10 of 32

only confirmed that Plaintiffs' claims are ‘based upon’ Defendants’ repudiation of various post-
war bailment agreements’). As Plaintiffs claims are “based upon” on “an act outside the
territory of the United States in connection with acommercia activity of the foreign state
elsewhere,” 28 U.S.C. § 1605(a)(2) (emphasis added), the first two clauses are not applicable.

B. Plaintiffs Provide No Evidence of A “Direct Effect” in the United States

1. Discovery Confirmed that Each Artwork Has Separate and Distinct
Ownership

Discovery has confirmed that each artwork is separate and unique property attributable to
only one of three Herzog siblings. Prior to this lawsuit, Plaintiffs and their predecessors
maintained that the artworks are separate property. See Dkt. No. 15-3; Declaration of Irene
Tatevosyan (Dkt. Nos. 106-1-6) (“Tatevosyan Decl.”), Exhs. 25-26, 47-48, 56. Thisis not a new
position for Plaintiffs and their predecessors, and predates “the heirs' present-day agreement.”
Opp. a 5. Infact, the Herzog siblings attributed artworks separately amongst themselves as
early as 1946 and 1947, consistent with the current attribution. Walker Decl., Exhs. 5-7.

Even now, Plaintiffs and their family members continue to recognize that the artworks
are attributable to only one sibling — the Italian Plaintiffs maintain that they are the exclusive
owners of artworks attributable to Andras Herzog (see Declaration of Thaddeus Stauber, (Dkt.
Nos. 106-9-10) (“ Stauber Decl.”)), Exh. 11 at 18:6-9, 28:21-29:18; id., Exh. 12, and the
“assignment” made by the heirs of Istvan Herzog to David de Csepel specificaly identifies
artworks that are the subject of the 2008 assignment. Plaintiffs contend that the Complaint
“clearly pleads the existence of multiple post-war bailments,” conceding that the artworks cannot
be treated asawhole. Opp. at 37. Plaintiffs now assert that one artwork they previously

attributed to Andras should, in fact, be attributed to Istvan, see Declaration of Alycia Regan
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Benenati (Dkt. 110-1-9) (“Benenati Decl.”), Exh. 1, but they do not assert a shared or group
ownership of the works, beyond a 2008 assignment. See Walker Decl., Exh. 1.

Plaintiffs’ predecessors’ ownership of separate artworks has been recognized repeatedly
by Hungary.? Plaintiffs assert collective legal treatment based on statements made by Dr.
Mojzer, the former director of the MFA, in meetingsin 1997. Asexplained by Dr. Balazs
Samuel, Leader of the Secretariat of the Genera Directorate of the Museum of Fine Arts, while
reference to items once owned by a single person (Baron Herzog) as the “Herzog Collection”
may make sense from an art historian’s perspective, it does not signify the legal status of
individually registered artworks. Stauber Decl., Exh. 4 at 76:20-25; seealso id., Exh. 10 at
58:13-22. And contrary to Plaintiffs’ statements, Dr. Samuel explained this position (and his
disagreement with Dr. Mojzer’ s statements) both before and after a break in his deposition.
Benenati Decl., Exh. 16 at 75:4-76:5, 76:20-77:6.

2. Plaintiffs Do Not Identify A Direct Effect In the United States

The parties agree that an effect is“direct” if “it follows ‘ as an immediate consequence of
the defendant’s. . . activity.” Opp. at 34 (quoting Republic of Argentina v. Weltover, 504 U.S.
607, 618 (1992)). Plaintiffsfail, however, to identify any evidence of a*“direct effect” in the
United States to support stripping Hungary of its presumptive immunity.

a. The Appellate Court’s Pre-Discovery Inferences Are Not
Supported By the Evidence

In 2013, the Appellate Court, looking only at Plaintiffs’ Complaint, found that

> When seizing artworks belonging to all three Herzog siblings in connection with the smuggling
investigation, Hungary was not treating the Herzog artworks as an indivisible, single collection.
Instead, it was responding to concerns that representatives of Andras Herzog and Erzsébet Weiss
de Csepel would smuggle their artworks out of the country just as Mrs. Istvan Herzog had
smuggled works belonging to her husband. Contemporaneous documents list artworks owned by
each sibling and call for the seizure of the artworks to keep them in the country. See Tatevosyan
Decl., Exh. 18; Walker Decl., Exh. 8 at HUNG011609-10. These documents indicate concern
about losing significant artworks motivated the investigation, not persecution of the owners.

-6-
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Although the complaint never expressly alleges that the return of the artwork was
to occur in the United States, we think this is fairly inferred from the complaint’s
allegations that the bailment contract required specific performance — i.e., return
of the property itself — and that this was to be directed to members of the Herzog
family Hungary knew to be residing in the United States.

De Csepel, 714 F.3d at 601. But this statement was made prior to discovery.

At the time that the appellate court issued its decision, neither this Court nor the appellate
court were in possession of evidence affirming that there is no connection (now or in the past)
between Hungary, the Italian Plaintiffs, the artworks attributed to Andras Herzog, and the United
States. Nor were the courts aware of evidence confirming that there has never been an
agreement between the Italian Plaintiffs and any other family members to share possession or
any interest in the artworks attributable to Andras Herzog. Neither court knew that the Italian
Plaintiffs had written to Hungary in 1998 noting that, if works were returned to them, they would
place them in an apartment in Hungary. Neither court knew that, when deposed in 2015,
Plaintiff Angela Herzog would testify that she had never contemplated sending any of the
artwork attributable to their father to the United States.®> Nor did either court have evidence
confirming that there was no connection between Hungary, the heirs of Istvan Herzog, the
artworks attributabl e to Istvan Herzog and the United States before 1999, when Istvan Herzog's

second wife (and heir) left apartial interest in Istvan’s estate to American citizen relatives.

*In the April 22, 2015, email from Plaintiffs’ counsel, Plaintiffs' counsel stated: “Julia does not
contradict any of the questions we specifically asked her about yesterday and today except that
she thinks that they may have stopped coming back to Hungary with her mother closer to the
1948-49 time frame than to 1955 (and Angela said she could not recall the end date). . . . Without
acopy of the transcript, we were not able to repeat every question asked in the deposition and
every answer given by Angela. We do not expect that she will otherwise contradict anything
Angelasaid. Wewill of course let you know if that changes after we get the transcript back and
can review it with her.” Stauber Decl., Exh. 12. After the transcript was circulated in May, Julia
Herzog failed to contradict any statement made by her sister, and Plaintiffs' counsel did not
communicate their inability to review the transcript with Ms. Herzog. Nor have Plaintiffs
submitted declarations or documents from Herzog heirs or witnesses supporting a direct effect.

-7-
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Plaintiffs contend that the artworks seized by Hungary following the criminal smuggling
proceedings against Mrs. Istvan Herzog were “official measures’ that “ simultaneously impacted
Elizabeth Weiss de Csepel (in the United States), the Italian Plaintiffs (in Italy), and Istvan
Herzog (in Hungary) simultaneously.” Opp. 38 (emphasis added). “Official measures’ taken by
Hungary in October and November 1950 were not commercia acts, they were the acts of a
sovereign. But even if these acts could somehow be regarded as violations of post-war
bailments, the violating acts would necessarily be just as “multiple” as the underlying “bailment
agreements’ had been. The fact that the violating acts were “simultaneous’ would not mean that
the same violation caused direct effect both in the U.S. and in Italy or Hungary. The violation of
a particular bailment could cause an effect only in Hungary or the country where the beneficiary
of the alleged bailment resided.

Similarly, the Hungarian Court’s 2008 decision was a sovereign act — not acommercial
activity. But evenif ajudicial decision could constitute a breach in 2008 — the date “ Plaintiffs
assert that the relevant breaches occurred,” Opp. at 42 — these “breaches’ relate only to those
claims previously advanced by Martha Nierenberg. As neither the Italian Plaintiffs nor the heirs
of Istvén Herzog pursued claimsin Hungary, their bailment claims could not have been breached
or repudiated with the Hungarian court’s 2008 decision.*

b. No Direct Effect “ Flows In A Sraight Line Without Deviation Or
Interruption”

Plaintiffs contend that they “always had the ability to request that their art be sent to the
United States.” Opp. at 43. If the hypothetical ability to request that property be sent to the U.S.

issufficient to strip aforeign sovereign of its presumed immunity, then Section 1605(a)(3)’s

*Ms. Nierenberg's claim to atwelfth artwork (Compl. § 16(xxxiv)) —included in the pending
lawsuit, but not referenced in Ms. Nierenberg’s complaint —was denied by Hungary in 2002.
See Tatevosyan Decl., Exhs. 65-70.

-8
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“direct effect” requirement would be rendered meaningless. Here, until the current lawsuit,
performancein the U.S. was never demanded. Indeed, when deposed on April 21, 2015,
Plaintiff AngelaHerzog still did not demand return of artworks to the United States, noting that
she had never considered this question. Stauber Decl., Exh. 11.

Hungarian law precludes items of cultural patrimony from leaving the country. Such
laws pre-date World War |1 and are comparabl e to laws throughout Europe that are designed to
protect a country’s cultural heritage. These laws are well known to Plaintiffs and their
predecessors. When the Munkécsy’s Christ in White Robe was returned to Ms. Nierenbergin
2000, after Hungary determined that she was the lawful owner, Ms. Nierenberg’ s representative
took legal ownership of the artwork with full knowledge that the artwork could not leave
Hungary. Ms. Nierenberg entered into a* consensual agreement” with the Museum of Fine Arts
such that the museum would continue to physically hold the work for a short period of time, but
the cultural protection placed on the work to prevent it from leaving the country was imposed by
law, not with Ms. Nierenberg’'s “consent.” Artworks returned to her mother, Erzsébet Weiss de
Csepdl, in 1989, when Hungary determined that she was the lawful owner, also remained in
Hungary as required by Hungary’s cultural patrimony law.”

Plaintiffs note that in 1948, another Hungarian family sought, and received, permission to
export artworks from Hungary. Y et, the Commission for the Export of Paintings opposed the
proposed export of “the Her[z]og collection safeguarded in the . . . Museum of Fine Arts’ dueto

“the fact that these are art treasures of extremely high value.” Walker Decl., Exh. 9. And Dr.

*With no support, Plaintiffs contend that by 2008, they could have requested export of the
artworksto the United States “regardless of where Plaintiffs themselves resided, given

Hungary’ s status as a member of the European Union.” Opp. a 42. But countries throughout
the European Union have similar laws, Renewed Motion to Dismiss (Dkt. No. 106) at 35, and
Plaintiffs do not identify a European Union law or directive that would require Hungary — or any
other EU country —to limit or disregard long-standing cultural patrimony laws.
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Samuel confirmed that no export permits were granted after 1949. Thus, thereis no basis for
Plaintiffs to assume that, after 1949, they would be granted a permit to export artworks, and Dr.
Samuel’ s statement that Hungary would never permit export of artworks is not “speculative,”
Opp. at 41, but supported by the facts. See Dkt. 106-11 at [{ 7-8; Walker Decl., Exh. 10.

Each artwork is registered as separate and unique property, even if recorded in the same
document. Each “act” of registration could affect only the specific owner of each separate and
unique property, not non-owner family members. The only document Plaintiffs identify as an
“express written agreement” creating a bailment, Opp. at 29, does not identify a place of
performance. Tatevosyan Decl., Exh. 23. Tatevosyan Declaration Exhibit 64, the document
Plaintiffs cite for the proposition that bailments were “ documented less formally,” Opp. at 29,
likewise does not mention a place of performance. Tatevosyan Decl., Exh. 64. (The other cite
for this proposition, Benenati Declaration Exh. 3, Opp. at 29, is the declaration of Dr. Tamés
Lattmann and does not support any creation of bailments, formally or informally. Exhibit 4 to
the Benenati Declaration, which discusses the arrangement for Andras Herzog' s jewelry
collection to be moved to the Museum of Applied Arts for safekeeping in 1944, does not
mention a place of performance or return either.) The document discussing a “draft deposit
contract” to be signed by Dr. Lérant in 1951 (which was not located in discovery) lists seven
artworks, al of which appear in Tatevosyan Exh. 23, and does not mention a place of
performance either. Tatevosyan Decl., Exh. 63, Opp. at 15. Plaintiffs do not dispute that under
Hungarian law, Hungary — the location of the obligor —is the default place of performance. See
Declaration of Zoltdn Novak (Dkt. Nos. 106-7-8) (“Decl. Novak”), Exhs. 4, 6.

But even if export was “possible.. . . with Defendants’ consent,” Opp. at 41, such export

could only follow specific performance (completion) of the bailment in Hungary. In other
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words, the “bailment” transaction (with performance in Hungary) and the “export” transaction
(with performance outside of Hungary) are two separate and distinct transactions. Thus, post-
bailment performance export of those artworks could not be regarded as a direct effect from a
bailment, but as an independent act.

The D.C. Circuit’s recent analysis of “direct effect” confirms that no direct effect exists
here. In Helmerich & Payne International Drilling Co. v. Bolivarian Republic of Venezuela, 784
F.3d 804 (D.C. Cir. 2015), the Oklahoma-based plaintiff asserted that Venezuela's breach of
drilling contracts caused a direct effect in the United States. Because the caseinvolved a
contract executed and performed outside the United States, the court analyzed the third clause of
the FSIA’s commercial activity exception. Id. at 817. Prior to the breach, a defendant
Venezuel an subsidiary made payments to the plaintiffs' bank in Oklahoma. 1d. at 818. The
plaintiffs argued a direct effect in the United States because defendants failed to make additional
payments to the plaintiffs' Oklahoma bank following defendants’ breach.

The plaintiffs relied on Weltover, where, as aresult of Argentina sfailureto pay
bondholdersin New Y ork, a payment was not made to accounts in the United States. Seeid.
(citing 504 U.S. at 609-10). But the D.C. Circuit quickly distinguished Weltover. The appellate
court found critical the fact that under the V enezuelan contracts, the defendants could choose to
deposit payments in the United States or in Venezuelan banks —i.e., the place of performance
was subject to the “exclusive discretion” of the defendants. Id. In Weltover, in contrast,
defendant Argentina was contractually required to make payment to a bank in the United States.
504 U.S. at 618-19. Infinding no “direct effect” caused by the defendants’ breach of contract,
Judge Tatel, writing for the majority, concluded, “where, as here, the aleged effect depends

solely on aforeign government’ s discretion, we cannot say that it ‘flows in a straight line without
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deviation or interruption.’” 784 F.3d at 818 (quoting Princz v. Federal Republic of Germany, 26
F.3d 1166, 1172 (D.C. Cir. 1994)); see also Goodman Holdings v. Rafidain Bank, 26 F.3d 1143,
1146 (D.C. Cir. 1994) (recognizing that where sovereign defendant had discretion in place of
performance of payment, plaintiffs could not establish direct effect under Weltover).

Aswith Helmerich & Payne, Princz, and Goodman Holdings, Hungary was under no
contractual obligation to send any artworks attributabl e to the Herzog siblings to the United
States. Plaintiffs assert that Hungary could grant export permitsto allow the artworks to leave
Hungary, but that action is solely within Hungary’s discretion. Because the “alleged effect
depends solely on [Hungary’s] discretion,” the alleged effect does not “flow [ ] in astraight line
without deviation or interruption,” to permit application of the third clause of the commercial
activity exception. 784 F.3d at 818 (quoting Princz, 26 F.3d at 1172).

Rather than identify alegally relevant “direct effect” in the United States, Plaintiffs assert
that certain actions “do not prove the absence of a‘direct effect’ in the United States.” Opp. at
42. But it isnot Hungary’s obligation to prove anegative. Plaintiffs burden may not be great at
the Rule 12(b)(1) phase, but where, as here, Defendants challenge the factual basis for the court’s
subject matter jurisdiction and the parties have completed fact discovery, “the court may not
deny the motion to dismiss merely by assuming the truth of the facts alleged by the plaintiff.”
Phoenix Consulting, Inc. v. Republic of Angola, 216 F.3d 36, 40 (D.C. Cir. 2000). Beforethe
burden of persuasion shiftsto Hungary, Plaintiffs must producing evidence to show that thereis
no immunity and that the court has jurisdiction over their clams. See Bell Helicopter Textron,
Inc. v. Islamic Republic of Iran, 734 F.3d 1175, 1183 (D.C. Cir. 2013); Daliberti v. Republic of

Iraq, 97 F. Supp. 2d 38, 42 (D.D.C. 2000). They have not met this burden.
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As Plaintiffs have not shown any evidence of adirect effect at this stage, after complete
discovery — not just limited or jurisdictional discovery — Plaintiffs have failed to satisfy Section
1605(a)(2). This Court should reject Plaintiffs demand that the Court employ the FSIA’s
commercia activity exception to strip Hungary of its presumptive immunity, particularly asto
the Italian Plaintiffs who have little to no connection to the United States and, by their own
acknowledgment, never contemplated that the artworks attributable to their father would be sent
to the United States.

3. Plaintiffs Do Not Identify an Enfor ceable Bailment

Plaintiffs point to deposit lists and museum registrations as “proof” of enforceable
bailments. But the “deposit” lists were drawn up by governmental bodies charged with the task
of identifying, collecting, registering, and safekeeping artworks that had been lost or abandoned
during World War I1. These governmental entities did not engage in “commercial acts,” and the
registrations cannot be considered commercia activities (bailment agreements).

Moreover, the registration processes, prescribed by museum rules and regul ation are not
commercial acts. Aswith deposit lists, artworks are registered pursuant to state-approved
museum regulations that museum employees are required to follow. They are not commercial
acts. Infact, for each of the ten artworks listed in the deposit inventory, the “mode of
acquisition” column (which contains the name of a depositor in the case of commercia deposits)
indicates “ Governmental Commission” — not a Herzog family member. In contrast, “deposit”
entries for other works formerly part of the Herzog Collection clearly refer to individual Herzog
family membersin the “mode of acquisition” column. Such artworks include the Dutch Portrait
of aLady, which was returned to Erzsébet in 1989 (mode of acquisition: “Mrs. Weiss — Herzog”)

and a scul pture on The Conversion of Paul the Apostle, which had been placed in the museum
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long before the war (mode of acquisition: “Mor Lip6t Herzog in 1921"). See Tatevosyan Decl.,
Exh. 2; Walker Decl., Exh. 11. Thisdemonstrates that the latter two entries were based on
“commercia” deposit agreements concluded with individuals, while the ten works with
“deposit” entriesin this action were not held as deposits for individuals, but held by the museum
per government mandate. See Walker Decl., Exh. 12 at 17:14-18:9 (noting that “customs
authorities or police, aso place its items into the deposit with us” where those items “are
confiscated or seized because they were being smuggled out or in the country”). The deposit
information about The Conversion of Paul the Apostle (deposited in 1921) also illustrates that
formal commercial deposit agreements had been entered into prior to the creation of the current
deposit inventory system in 1958, and thus contradicts Plaintiffs’ assertion that bailments “were
documented less formally” before 1958 (Opp. at 29). See Tatevosyan Decl., Exh. 2; Walker
Decl., Exh. 11; see also Benenati Decl., Exh. 18 at 19:18-20:13.

Discovery revealed limited evidence that a bailment agreement may have existed at one
time for one artwork, the Giampietrino (Compl.  16(xv)), attributed solely to Andras Herzog
and thus solely an Italian heir claim. Thiswork was placed in the museum under awritten
agreement, along with the three artworks returned to Erzsébet in 1989, the Munkacsy that was
returned to Ms. Nierenberg in 2000, and eight other artworks that are claimed in this lawsuit.
See Tatevosyan Decl., Exh. 23 at HUNG000012663. This document is the only document
Plaintiffs point to as an “ express written agreement” creating bailments. Opp. at 29. While this
document contains language that the “National Center for Museums and Monumentsis handling
these works of art as deposits, with acknowledgment of the owner’ stitle,” the document contains
no agreement or instructions as to specific performance of the bailment, the circumstances under

which the artworks may be returned, or the location to which the artworks could be returned, let
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alone any statement that indicates performance in the United States was contemplated by either
side. Tatevosyan Decl., Exh. 23.

This*“bailment” was, however, repudiated in 1961, when in response to an inquiry from
Plaintiffs’ representative, the Museum informed a government branch that the painting became
property of the state through purchase, forfeiture, or failure to pay taxes. For al other artworks
on this “bailment” document, either Plaintiffs’ predecessor’s ownership was recognized (and the
works were given back to Martha Nierenberg or her mother) or a bailment agreement could not
have been created as the financial police could not consent to the creation of abailment prior to
the prosecutor’ s determination of the works' legal status and further, the documents demonstrate
that the artworks were seized by the police, forfeited in criminal proceedings, left in the museum
because of “exorbitant repatriation duties’ or were otherwise taken by and forfeited to the State
such that there could be no deposit. Police seizures, crimina procedures, and taxation are not the
kind of activitiesin which a private person can engage and, therefore, cannot be part of a
“commercial activity.”

Hungary asserts that this bailment agreement is neither valid nor enforceable, but even if
it was valid — even if there had not been criminal proceedings that resulted in the seizure of
specific artworks or forty-five years of Communist governments or treaties or claims processes —
even if abailment agreement could conceivably exist for any of the claimed artworks, this Court
lacks jurisdiction under the FSIA’s commercial activity exception because Plaintiffs cannot
demonstrate a “direct effect” in the United States.

[I1.  TheFSIA’sExpropriation Exception Does Not Apply to Provide This Court with
Subject Matter Jurisdiction Over Hungary

Plaintiffs Opposition asserts that most of the artworks claimed in this lawsuit were

“taken” from Plaintiffs' predecessors during the Holocaust in violation of international law.
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Opp. at 46. But the Opposition does not dispute that certain artworks did not come into
Hungary’ s possession until years after the war, through state seizure during the Communist Era
(Cranach, Compl 1 16(vi)) or donation (the Opie, Compl. 1 16(xiii)).°

Further, nineteen of the remaining forty-two claimed artworks were legally and
physically returned to Plaintiffs' predecessors or their representatives shortly after the war,
thereby remedying the “taking” — and completing performance of any purported expropriation-
related bailment. Any subsequent post-return taking was not ataking in violation of
international law to trigger the expropriation exception.’

A Claims for World War |1 Takings are Addressed by the Peace Treaty, Which
Conflicts Expressly with the FSIA

In its 2013 decision, the appellate panel summarized Hungary’ s argument that Peace

Treaty Articles 27 and 40, taken together, “establish an exclusive treaty-based mechanism for

® Asnoted in the Renewed Motion to Dismiss, Dkt. 106 at 9, the Ferenczy painting, (Compl. at
19(i)), attributed by Plaintiffs to Andréas Herzog, was purchased by the Museum of Fine Arts,
Budapest at an auction in 1961. See Tatevosyan Decl., Exhs. 30, 31.

’ To dispute the original returns, Plaintiffs point to documents showing some of the nineteen
artworks returned following the war came back into the museums' possession. Opp. at 10 n.5,
12 n.8. A closelook at the documents reveals, however, the returns did happen, with later events
bringing the artworks back into the museums’ ownership. The Zurbaran Saint Andrew (Compl.
91 16(xxi)) was physically returned to Mrs. Istvan Herzog on July 17, 1947, and later seized in
October 1948, in connection with the smuggling action. Walker Decl., Exh. 2 at Compl. |
16(xxi)). The Giovanni Santi (Compl. § 16(xviii)) was legally released in 1947, seized by the tax
authorities to secure public debts in 1949, and returned to Mrs. Istvan Herzog' s representative by
November 1950. Walker Decl., Exh. 2 at Compl. 1 16(xviii). The painting returned to Hungary
in 1951. Id.

Plaintiffs cite to Tatevosyan Decl., Exh. 23 at HUNGO012663, as including “at least the
following seven artworks which Defendants claim were ‘returned’.” Opp. at 12, n.8. The
returns of these artworksin 1946 and in 1947 to Plaintiffs’ representatives are documented. See
Tatevosyan Decl., Exhs. 76, 6-15. Exhibit 23, dated May 1950, is Dr. Emil Oppler’s offer to
place the artworks into the museums' possession from outside locations, thus proving that these
artworks had been returned to Plaintiffs representatives following the war, as they otherwise
would not have had the artworks to hand back to the museums. See Tatevosyan Decl., Exh. 23 at
HUNGO012663; Walker Decl., Exh. 2.
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resolving all claims seeking restitution of property discriminatorily expropriated during World
War |l from individual s subject to Hungarian jurisdiction.” de Csepel, 714 F.3d at 602.
The panel then rgjected Hungary’ s proposed application of the treaty exception argument
[F]or the simple reason that [Plaintiffs’] clams fall outside the Treaty’s scope.
Article 27 concerns property discriminatorily expropriated during World War 11.
As we have explained, however, the family’s claims rest not on war-time

expropriation but rather on breaches of bailment agreements formed and
repudiated after the war’s end.

de Csepdl, 714 F.3d at 602. The panel found that it was Plaintiffs’ claim of commercia bailment
—not ataking in violation of international law — that provided the basis, at the pre-discovery
phase, for acourt to take jurisdiction over Hungary. Id. (“These allegations [of bailment]
distinguish this case from one ‘in essence based on disputed takings of property’ and thus outside
the purview of the commercial activity exception” (quoting Garb v. Republic of Poland, 440

F.3d 579, 588 (2d Cir. 2006)).2

® The panel’ s reference to Garb isinstructive. In that case the plaintiffs sought redress for
property taken in post-War Poland. Garb, 440 F.3d at 582. Like the Plaintiffs here, the Garb
plaintiffs asserted that the court could take jurisdiction over defendants under both the
commercial activity exception and the expropriation exception. The court found that while the
plaintiffs brought claims for property taken in violation of international law, the expropriation
exception did not apply because the plaintiffs failed to satisfy the remaining elements of Section
1605(a)(3). Turning to the commercial activity exception, the court noted that “regardless of the
subsequent commercial treatment of the expropriated property, plaintiffs claims are ‘ based
upon’ the acts of expropriation.” Id. at 586. The appellate court then rejected the plaintiffs
assertion that the commercial activity exception applied to their claims “because this assertion
simply recharacterizes plaintiffs ‘takings argument.” 1d. at 588.

Asthe panel noted, “[f]ederal courts have repeatedly rejected litigants attempts to
establish subject matter jurisdiction pursuant to other FSIA exceptions when their claims are in
essence based on disputed takings of property.” 1d. (citing De Sanchez v. Banco Central de
Nicaragua, 770 F.2d 1385, 1398 (5th Cir. 1985)); see also Chuidian v. Philippine Nat’| Bank,
912 F.2d 1095, 1106 (9th Cir. 1990); see also id. at 587 (noting that “ subsequent commercial
transactions involving expropriated property do not give rise to subject matter jurisdiction over
clams arising from the origina expropriation”). Thus, if this action is based on ataking in
violation of international law, then the Court should consider whether Plaintiffs' claimsare
subject to the expropriation exception — not the commercial activity exception. But if, instead,
Plaintiffs claims are based on acommercial activity, then the Court should consider whether
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The panel’ s reasoning was employed by Judge Howell in Smon v. Hungary, 37 F. Supp.
3d 381 (D.D.C. 2014), in which she found that the de Csepel pandl’ s interpretation of the FSIA’s
treaty exception in this action necessitated a finding that the Peace Treaty barred the war-time
takings claims of other Hungarian plaintiffs. Seeid. at 420-21. The Smon court, noting the de
Csepel panel’s careful distinction between war-time taking claims and post-war allegations,
recognized that the plaintiffs' claims against the Hungarian defendants pertained to “property or
rights expropriated during World War I1,” and that the “ exclusive mechanism for resolution of
disputes regarding ‘the interpretation or execution’ of the 1947 [Peace] Treaty was provided in
Article40.” |d. at 424. Therefore, the court found, “the 1947 [Peace] Treaty constitutes an
‘existing agreement’ to which the United States was a party prior to the enactment of the FSIA
that ‘expressly conflicts' with the FSIA, meaning the 1947 [Peace] Treaty controls.” 1d. at 424
(citation omitted). Asaresult, the court recognized that the Hungarian defendants “are entitled
to sovereign immunity except as modified by the 1947 [Peace] Treaty and, consequently, the
plaintiffs claims must be dismissed for lack of subject matter jurisdiction.” Id.

Moreover, offensive use of a pre-existing agreement to assert clamsin U.S. courts
against a sovereign state may run counter to the “long recognized . . . presumption against
finding treaty-based causes of action, because the decision to create a private right of action is
one better |eft to legidlative judgment in the great mgjority of cases.” McKesson Corp. v. ISamic
Republic of Iran, 672 F.3d 1066, 1080 (D.C. Cir. 2012) (citations omitted); see also Walker
Decl., Exh. 17 (Andrew Martin, Private Property, Rights, and Interestsin the Paris Peace
Treaties, 24 Brit. Y.B. Int’'| L. 273, 289 (1947) (recognizing that Articles 26 and 27 of the Peace

Treaty provide the exclusive remedy for taken property claimsin Hungary)).

Plaintiffs’ claims are subject to the commercial activity exception — not the expropriation
exception. It isone or the other, not both.
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B. Certain Claims Advanced by Plaintiff de Csepel Are Covered by the 1973
Agreement

Even if one accepts Plaintiffs interpretation of the scope of the Agreement Between the
Government of the United States of America and the Government of the Hungarian People’'s
Republic Regarding the Settlement of Claims, March 6, 1973, 24 U.S.T. 522, T.[.A.S. 7569, 938
U.N.T.S. 167 (*1973 Agreement”) it clearly applies to those claims advanced by Plaintiff de
Csepd that are premised on ataking that occurred after his grandmother became acitizen in
1952. Two artworks — the Opie and the Cranach — came to Hungary’ s possession for the first
timein 1952 (Cranach) and 1963 (Opie). See Decl. I. Tatevosyan, Exhs. 29, 32. Because these
works were taken by Hungary after Ms. Weiss de Csepel became aU.S. citizen and before the
1973 Agreement was signed, they are covered by this agreement. In both instances, Hungary’'s
possession of the artworks was not the result of a World War 1l seizure, but a Communist taking,
as claimed by Erzsébet Weissin her Foreign Claims Settlement Commission (“FCSC”) claims
and recognized by the FCSC in their awards. Contrary to Plaintiffs' assertion that Hungary
misled Ms. Weiss de Csepel about the state ownership of the two works by incorrectly stating
they came under state ownership through the 1954 Museum Act, Opp. at 17, Hungary never
mentioned the 1954 Museum Act and stated, in accordance with itsinternal registries, that the
two artworks became museum property in the 1960s. Benenati Decl., Exh. 21 at HUNG013096;
Tatevosyan Decl., Exh. 33 at HERZOG00000323-24.

C. Plaintiffs Have Not Alleged a Violation of International Law that Permits the
Court to Take Jurisdiction over Hungary Under the Expropriation Exception

Plaintiffs’ Complaint focuses on a*“wartime looting and seizure of the Herzog
Collection” upon which Plaintiffs’ post-war bailment claims are premised. Opp. at 3; see also
Compl. 1111, 3, 29, 36, 53-62. Plaintiffs now contend that a*“breach” of bailments that occurred
when the Hungarian court issued its final decision in 2008, regarding only works claimed by
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Martha Nierenberg — aleged by Plaintiffs to be acommercia act, Opp. a 39, 42 —isadso a
“taking in violation of international law” triggering the expropriation exception. Opp. at 50. But
awritten judicial decision from a court of a European Union member state following submission
of briefs and evidence, after many public hearings and appeal's, and where both Martha
Nierenberg and Hungary were represented by counsel of their choice, cannot be deemed either a
“breach” of bailments by Hungary or a*“taking in violation of international law.”

Plaintiffs attempt to anal ogize this case to Agudas Chasidei Chabad of U.S. v. Russian
Federation, 528 F.3d 934 (D.C. Cir. 2008) where following a Russian court’s decision that found
the plaintiff was the lawful owner of property in Russia, the Russian executive branch refused to
abide by the Russian court decision. The D.C. Circuit found that Russia s refusal to recognize
and follow its own court decision constituted a taking distinct from the taking which led to the
plaintiff’soriginal loss. Id. at 944-45. But, this caseis not Chabad. Hungary’ sjudiciary and
executive branches operate independently, and Plaintiffs have not provided any evidence that the
Hungarian judiciary was acting under the control of the executive branch or that it misapplied
Hungarian law in a discriminatory manner in 2008. See Abelesz v. Magyar Nemzeti Bank, 692
F.3d 661, 679 (7th Cir. 2012).

Paintiffs also contend that the seizure and forfeiture of artworksin connection with the
criminal smuggling proceedings against Mrs. Istvan Herzog was a taking in violation of
international law.® Opp. at 52 n.31. But the seizure was not ataking in violation of law —

international or otherwise. The forfeiture followed several years of criminal proceedings after

° Plaintiffs contend that the “impact” of the 1950s criminal proceedings against Mrs. Istvan
Herzog and subsequent forfeiture “is less than clear,” Opp. at 51, and that because the forfeiture
did not involve all of the artworks listed in the Complaint, the court should “decline to dismiss
Plaintiffs claims to individual artworks at the motion to dismiss stage when such dismissals
would not impact jurisdiction overall,” Opp. at 52. But the impact of the 1950s criminal
proceedings and forfeitureis clear — all forfeited artworks were taken over as state property.
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the war, during which Mrs. Herzog was represented by alawyer. Moreover, Mrs. Herzog
(herself not Jewish) was a Hungarian citizen, prosecuted for violating pre-war laws, not in
connection with the Holocaust. Thus, even if Plaintiffs could show that the criminal action was
somehow unlawful, it was not aviolation of international law.™

D. This Court Cannot Take Jurisdiction Over Hungary Under the Expropriation
Exception

Garb, relied on by the appellate panel as support for why Plaintiffs’ claims should be
analyzed under the commercia activity exception, highlights the foreign policy reasons for why
Hungary cannot be a defendant in this action under the expropriation exception. In Garb, Jewish
claimants, who had owned real property in Poland between 1939 and 1945, sued the Republic of
Poland and the Ministry of the Treasury of Poland for the expropriation of that property
following the war. The Garb court noted that to trigger this exception, a plaintiff must
demonstrate each of the following four elements:

(1) that rightsin property are at issue;

(2) that the property was “taken”;

(3) that the taking was in violation of international law; and either

(4)(a) “that property . . . ispresent in the United States in connection with a commercial
activity carried on in the United States by the foreign state,” or

Y Plaintiffs assert that the Defendants “ predi cated those [criminal] proceedings on a Holocaust-
era agreement between Istvan Herzog and his wife that Defendants knew to beinvalid.” Opp. at
52 n.31. Post World War Il Hungarian law allowed Hungarians to challenge war-time
agreements like the gift deed between Istvén Herzog and hiswife. See Reply Declaration of
Zoltan Novak (“Reply Decl. Novak”), Exh. A (Prime Minister Decree No. 200/1945 of the
Provisional National Government on the Nullification of the Jewish laws and decrees). The gift
deed between Istvan and his wife was not, however, challenged within the statutory deadline and
therefore remained in effect. Walker Decl., Exh. 13. Thus, the Hungarian court’s order to
confiscate artworks given to Mrs. Herzog in the gift deed was supported by non-discriminatory
post-war law and involved the Hungarian State taking action against a Hungarian citizen
regarding property in Hungary.
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(4)(b) “that property . . . isowned or operated by an agency or instrumentality of the

foreign state and that agency or instrumentality is engaged in acommercial activity in the

United Stateq[.]”
440 F.3d at 588 (quoting 28 U.S.C. 8§ 1605(8)(3)). The Garb panel assumed, for purposes of
analysis, that the first two elements were satisfied. Seeid. at 588-589. The court noted that it
was not yet a settled question whether a taking by Poland from Polish citizens would be
considered aviolation of international law and focused its decision, instead, on the fourth
element. Seeid. at 589. Because the property claimed — Polish land — was not “present in the
United States,” the court found that the first clause of the fourth element could not apply. Id.

Turning to the second clause, the panel noted:

In order to satisfy the fourth element of the “takings’ exception where, as here,

the property at issue is located outside the United States, plaintiffs must show that

the property they seek to recover is “owned or operated by an agency or
instrumentality of aforeign state.

Id. at 590 (citation omitted). The panel affirmed the lower court’s finding that the court could
not take jurisdiction over Poland because Poland “is not an ‘ agency of instrumentality’ of a
foreign state,” but “the foreign state itself.” 1d. at 589.

The court went on to analyze whether the Polish Ministry should be considered an
“agency or instrumentality” — a separate legal person from Poland — or part of Poland and, thus,
not within this second clause. 1d. at 590-91. In doing so, the court employed the “core
functions” analysis set for in the D.C. Circuit’sdecision in Transaero, Inc. v. La Fuerza Aerea
Boliviana, 30 F.3d 148, 151 (D.C. Cir. 1994). After examining the background and legislative
history of the FSIA, the Transaero court concluded that aforeign entity’ s status as a“ separate
legal person” from aforeign state depends on “whether the core functions” of the foreign entity
are “predominantly governmental or commercial.” 440 F.3d at 591 (quoting Transaero, 30 F.3d

at 151); see also Roeder v. Islamic Republic of Iran, 333 F.3d 228, 234 (D.C. Cir. 2003). Thus,
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the question of whether the court is permitted to exercise jurisdiction over the remaining
Hungarian defendants depends on “whether the core functions’ of the three museums and
university “are predominantly governmental or commercial.” Transaero, 30 F.3d at 151.

In Garb, the defendants asserted that the Polish Ministry was not an agency or
instrumentality, but part of the foreign state itself, because the ministry “exists to act on behalf”
of Poland, noting that it “manages property, including land, on behalf of the Polish State” and
that it “does not hold property separately from the Polish State.” 1d. at 595. Based on the full
record, the court found that the Polish Ministry was “an integral part of Poland’s political
structure” and that its “* core function . . . isindisputably governmental’ rather than commercial.”
Id. Here, it is not disputed that the artworks are owned by Hungary, not by the Hungarian
entities. See Walker Decl., Exh. 14 at 16:10-14 (“Well, the owner is the Hungarian state.”),
17:15-20, 33:3-7, 33:19-24; id., Exh. 15 at 15:5-16:8, 29:2-30:6, 34:2-35:2; 65:11-17. These
entities record, house, and display the artworks, as required by Hungarian laws, regulations and
procedures. Thus, like the Polish Ministry, they could be considered part of Hungary, not
independent “agenc|ies] or instrumentalit[ies].” Garb, 440 F.3d at 598.

Asthe U.S. Solicitor General has counseled in another modern day art restitution clam
arising from World War I1:

Where a plaintiff aleges that the property at issue “is present in the United States

in connection with a commercial activity carried on in the United States by the

foreign state,” 28 U.S.C. 1605(a)(3), then there is jurisdiction over the foreign

state itself based on its own commercial activities within this country. But where

a plaintiff alleges that the property is “owned or operated by an agency or

instrumentality of the foreign state * * * engaged in a commercia activity in the

United States,” then there is jurisdiction over only the foreign agency or
instrumentality that has availed itself of American markets, not the foreign state.

Brief for the United States as Amicus Curiae in Kingdom of Spain, et al., v. Estate of Claude

Cassirer (10-786) at 15 (emphasis added); see also id. a 16 (noting that “ other foreign states
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should not be subject to the jurisdiction of United States courts based on the possession of
expropriated property by their agencies and instrumentalities’);** Walker Decl., Exh. 16.

Thus, even if the Court found it premature to gauge whether the public Hungarian entities
areintegral to the Hungarian State or are separate legal entities with commercial core functions,
neither clause of Section 1605(a)(3)’ s fourth element can apply to permit this court to take
jurisdiction over Hungary under the expropriation exception (regardless of whether based on
World War Il or post-war events) where the property claimed is not present in the United States
and Hungary is not an “agency or instrumentality,” but aforeign state.* See, e.g., Freund v.
Republic of France, 592 F. Supp. 2d 540, 562 (S.D.N.Y. 2008)).

E. This Court Should Decline to Take Jurisdiction Over the Unexhausted Claims
Associated with Andréas and Istvan Herzog

Hungary does not assert in this motion that Plaintiffs’ claims are barred by statutory
exhaustion or a court-imposed exhaustion requirement. Hungary asserts, instead, that principles
of international comity are best served if the Court declines to exercise discretion, so that the

claimant can pursue aremedy in the court of the country alleged to have committed the wrong.*®

 Available at: http://www.justice.gov/sites/defaul t/files/osg/briefs/2010/01/01/2010-
0786.pet.ami.inv.pdf.

 The Garb dissent argued that because of the “ seriousness of the events alleged” in the
plaintiffs complaint, the panel should expand the “restrictive theory” of sovereign immunity
under the FSIA and look past the mgjority’ s finding that the Polish Ministry is “part and parcel”
of Poland to take jurisdiction over the ministry. 440 F.3d at 597 n.24, 598 (dissent). The
majority rejected this suggestion, noting that regardless of the nature of the plaintiffs' claims,

we are bound to apply the doctrine of state sovereign immunity, which itself
protects important principles, not the least of which is that, except when a small
number of special circumstances prevail, sovereign states are granted immunity
from suit in the courts of other sovereign states-a reciproca norm that
significantly insulates the United States from suitsin foreign countries.

Id. at 597 n.24.

¥ The U.S. Court of Appealsfor the D.C. Circuit has previously recognized the need for
exhaustion, even though it may not be statutorily mandated. See Agudas Chasidei Chabad of
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Because Hungary is not asking the Court to consider an argument made previously, the
prudential law-of-the-case doctrine does not preclude this Court’ s consideration of Hungary’s
direct effect argument. See, e.g., LaShawn A. v. Barry, 87 F.3d 1389, 1393 (D.C. Cir. 1996);
Crocker v. Piedmont Aviation, Inc., 49 F.3d 735, 739-40 (D.C. Cir. 1995).

Plaintiffs contend that they should be excused from having to exhaust claims attributable
to the Italian Plaintiffs or Istvén Herzog, asserting that “ other members of the Herzog family
reasonably believed that any further efforts to pursue judicial claimsin Hungary in 2008 would
have been futile.” Opp. 58. After the completion of discovery, there is no evidence from the
heirs to support this now unsubstantiated lawyers clam. All Plaintiffsrely onisthe same
attorney declaration submitted in the first motion to dismiss briefing in which this Court
recognized the 2008 decision under international comity. Further, none of the cited “evidence”
suggests that judicial remediesin Hungary are “futile or imaginary,” Fischer, 777 F.3d at 858.
The Italian Plaintiffs and the heirs of Istvan Herzog chose not to participate in the Hungarian
litigation, electing to withhold evidence in their possession. See Tatevosyan Decl., Exh. 54. But
as they have not shown that the Hungarian judicial systems are a“sham,” “inadequate,” or
“unreasonably prolonged,” they “should pursue and exhaust their domestic remediesin
Hungary.” Abelesz, 692 F.3d at 6381.

V.  Conclusion

For the reasons set forth above, Defendants respectfully request that the Court grant the

Renewed Motion to Dismiss and dismiss Plaintiffs: Complaint on the ground that this Court

lacks subject matter jurisdiction over Hungary.

U.S, 528 F.3d at 949. The court ultimately excused the clamant’s failure to exhaust remedies,
but only after confirming that the “ only remedy Russia has identified is on its face inadequate,”
and, therefore, the taking could not be remedied by Russia. 1d; see also Abelesz, 692 F.3d at
682; Fischer v. Magyar Allamvasutak Zrt., 777 F.3d 847, 855 (7th Cir. 2015).
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on this 9th day of July, 2015, | caused the foregoing Renewed
Motion to Dismiss and Memorandum of Points and Authoritiesin Support Thereof to be served,

viathe Court’s ECF el ectronic filing system, upon the following counsel of record in this matter:

Michael D. Hays

AlyssaT. Saunders

Cooley LLP

1299 Pennsylvania Avenue, NW
Suite 700

Washington, DC 20004

Michael Shuster

Dorit Ungar Black

Holwell Shuster & Goldberg LLP
125 Broad Street

New York, NY 10017

Alycia Regan Benenati

Sheron Korpus

Kasowitz, Benson, Torres & Friedman LLP
1633 Broadway

New York, NY 10019

/s/ Emily C. Harlan
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DAVID L. de CSEPEL, et al.,

Plaintiffs,
Vs,
No. 1:10-cv-01261(ESH)
REPUBLIC OF HUNGARY, et al.,

Defendants.

' N N N N N N N S N St e et

REPLY DECLARATION OF ZOLTAN NOVAK

Zoltan Novék states as follows:

1. I am over the age of eighteen and am otherwise competent to make this
Declaration. I make this Declaration based on my personal knowledge and in support of the
Reply in support of the Renewed Motion to Dismiss by the Republic of Hungary, The Hungarian
National Gallery, The Museum of Fine Arts, The Museum of Applied Arts, and The Budapest
University of Technology and Economics (collectively “Hungary™).

2. I am an associate attorney at TaylorWessing e|njw|c Attorneys at Law, an
international law firm with twenty-two offices in thirteen countries. Tam based in the Budapest
office of TaylorWessing e|n|w|c and, as a part of my current duties and responsibilities, I assist in
the representation of Hungary in the above-captioned matter.

3. I have been practicing law in the Republic of Hungary for the past year as a bar
qualified attorney and 4 years before that as a trainee attorney.

4. As an attoney practicing in the Republic of Hungary, I am familiar with

Hungary’s various sources of legal authority, both judicial and legislative.
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5. The following is a copy of a document which I obtained from electronic sources
which are routinely recognized by the Hungarian judicial system in the resolution of legal
disputes within the Republic of Hungary:

a. Attached hereto as Exhibit A is a true and correct copy of Prime Minister
Decree No. 200/1945 of the Provisional National Government on the
Nullification of the Jewish laws and decrees. I obtained this document
from the electronic database “Jogtar”, ,Jogtar” is published by a private
company, Wolters Kluwer Kft. (part of the Wolters Kluwer Group), and is
routinely used by law firms and the courts in Hungary in the resolution of
legal disputes.

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury under the laws of the

United States of America that the foregoing is true and correct. Executed in Budapest, Hungary

Ta24

Zolta a

on the 9th day of July, 2015.
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EXHIBIT A
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Lezarva: 2014, augusztus 1, 14:54 A Jogtar
Hataly: 1945.1I1.17. - 2001.X.21. Banki és Tarsai Ugyvédi Iroda

Joganyagok - 200/1945. (III. 17.) ME rendelet - a zsidotorvények és rendeletek 1. oldal

200/1945. (I11. 17.) ME rendelet

a zsidotorvények és rendeletek hatilyon kiviil helyezésérdl

Az Ideiglenes Nemzetgyiilés altal 1944. évi december hé 22. napjan adott felhatalmazas alapjan az Ideiglenes Nemzeti Kormény a
kovetkezdket rendeli:

1. § Az osszes jogszabalyokat, amelyek a zsidokra vonatkozé hatranyos megkiilonboztetéseket tartalmaznak, igy killdndsen az
1938. évi XV. tc.-t, az 1939, évi IV. te.-t, az 1940, évi IV. tc. 12, 40., 41. §-ait, az 1940. évi XXXIX. tc. 4. § (1) bekezdését, az
1941. évi XV. tc. 9., 10., 14., 15., 16. §-ait, az 1942. évi VIII. tc.-t hatalyon kiviil helyezi és alkalmazasukat megtiltja.

Mindazokat a torvényeket és rendeleteket, amelyek az 1. bekezdésben felsorolt torvényeknek az életbeléptetését elrendelték,
végrehajtasuk és alkalmazasuk moédjat szabalyoztak, modositottéak, vagy kiegészitették, teljes egészitkben hatalyon kiviil helyezi.
Hatdlyon kiviil helyezi a mdas targyban kibocsatott torvényeknek és rendeleteknek ama rendelkezéseit is, amelyek a polgari
egyenjogusag elvét sértik.

2. § Megillapitja az Ideiglenes Nemzeti Kormany, hogy ezek a térvények és rendelkezések a magyar nép alkotmanyos érziletével
ellentétben allanak és a polgéarok kozotti teljes egyenjogusagot iinnepélyesen jbol kinyilvanitja.

3. § Az 1. §-ban felsorolt torvények és rendeletek alapjan megindult biintetd igyeket meg kell sztintetni, aki az ilyen buntetd
tigybdl kifolydlag birdi itélet hatalya alatt all, haladéktalanul szabadlabra helyezendd, illetve vele szemben a kiszabott és be nem
hajtott pénzbiintetés torlendd. A felsorolt torvények és rendeletek megszegése miatt jogerdsen elitélteket biintetett eléletiieknek
tekinteni nem lehet és igy kiszabott biintetéstiket az Orszagos Biintigyi Nyilvantarté Hivatal nyilvantartasabol torslni kell.

A korméany hatalyon kiviil helyezi a 2823/1938. ME rendeletet és megsziinteti az e rendelettel létesitett Ertelmiségi
Munkanélkiiliségi tigyek Kormanybiztossagat.

Kdizalkalmazottak visszavétele

4. § Azokat a kozalkalmazottakat, akiket az 1. §-ban felsorolt térvények és rendeletek alapjan, vagy altalaban zsidé szdrmazasuk,
vagy hazastarsuk zsido szarmazisa miatt elbocsatottak, nyugdijaztak, vagy végelbands ala vontak, 1945. évi marcius hé 31. napjaig
elbterjesztett kérelmik alapjan allasukba vissza kell helyezni.

Az 1945. évi februar ho 1. napja utan Magyarorszagra visszatéré ilyen kdzalkalmazottak visszatérésiikt6l szamitott hatvan napon
beliil kérhetik allasukba valo visszahelyezésiiket.

5. § A visszavett kozalkalmazottat lehetdleg abba az dllasba kell visszahelyezni, amelyet elbocsatésa (nyugdijazésa, végelbandsa)
elott betoltott. Amennyiben az a koz érdekének sérelmébe iitkoznék, ugy mas, a réginél nem alacsonyabb rendli munkakorben kell
foglalkoztatni.

Az elbocsatas é€s visszavétel kozotti idot a visszavett kozalkalmazott eléléptetése €s nyugdijjogosultsiga szempontjabol teljes
egészében be kell szdmitani. A végkielégités cimén felvett Osszegeket azonban netan djabb elbocsitdsa esetén fizetendd
végkielégitési 0sszegbdl le kell vonni.

6. § Allasaba nem helyezhetd vissza az a kdzalkalmazott,

a) aki kérelmét a 4. §-ban irt idGben el6 nem terjeszti, a késedelmének elfogadhaté okat nem adja,

b) aki a 4. § szerint el6terjesztett kérelem benyujtasanak évében, vagy az azt kévetd évben életkora alapjan nyugdijazando volna,

¢) aki vagyon, vagy szemérem elleni biincselekmény miatt elitéltetett.

A b) pontban emlitett kdzalkalmazott nyugdijba helyezendd.

7. § A visszahelyezés iranti kérvényt annal a hivatali el6ljar6sagnal kell benytjtani, akinek a visszahelyezést kér6 kozvetleniil ala
volt rendelve, vagy a tartézkodasi helyéhez legkdzelebb esé hasonlé hivatali eléljaronal. Kérelmezének a kérvényben a 15/1945. ME
rendelet 4. §-aban foglaltakra is részletesen nyilatkozni kell és el kell adnia, hogy 4allasanak elvesztése utdn milyen foglalkozast
folytatott. A kérvényhez erkélesi bizonyitvanyt kell mellékelni.

8. § A visszavételt kérét igazolasi eljaras ala kell vonni. Az eljaras a 15/1945. ME rendelet 12. §-aban foglaltak szerint torténik.

A 77/1945. ME rendelet 4. §-a alapjan feltételes igazolasnak van helye a visszavett kozalkalmazottal szemben akkor,

ha siirgds sziikség indokolja allasaba valé nyombani visszahelyezését €s

ha kérelméhez erkdlcsi bizonyitvanyt mellékelni nem tudott, de biintetdjogi feleldssége tudataban kijelenti, hogy a 6. § c)
pontjabani akadily vele szemben nem forog fenn. Az erkélcsi bizonyitviny utolagos bemutatisival az igazolas feltétiennek
tekintendd.

Magdnjogi iigyletek megtdmaddsa

9. § Az az uzsoras szerz$dés, kizsakmanyolo ugylet, egyoldali fizetés- vagy kotelezettségvallalas, amelyben a kotelezett fél az 1.
§-ban felsorolt jogszabalyok hatdlya ald tartozott - megtiémadhatd, s a teljesitett szolgaltatasok visszakovetelheték. Annak
elbiralasanal, hogy a szerz6dés (kotelezettség vallalas, szolgaltatas) uzsoras vagy kizsikmanyolo, az 1932. évi VI, tc. irényadé azzal,
hogy jelen rendelet 1. §-aban foglalt jogszabalyok hatélya ala tartozas dnmagaban elegendd a szorult helyzet bizonyitéséra.

Az 1932 évi VI tc. 9. §-dban foglalt eléviilés a rendelet hatalybalépésének napjatol veszi kezdetét. Ha a megtamadasra jogositott
nem tartozkodik az orszag terilletén, az eléviilés hazatérése napjan veszi kezdetét. Amennyiben a kizsakményol6 fél nem tartozkodik
az orszag terilletén, vagy ismeretlen helyen van, gy az eléviilés csak a 45030/1945. IM rendelet hatdlyon kivil helyezésének
napjaval kezdédik.

1950. évi januar ho 1. napja utan a kizsdkmanyolt fél jogait per tjan tobbé nem érvényesitheti.
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Lezarva: 2014. augusztus 1. 14:54 Jogtar
Hataly: 1945.10.17. - 2001.X.21. Banki és Tarsai Ugyvédi Iroda
Joganyagok - 200/1945. (IIL. 17.) ME rendelet - a 2siddt6rvények és rendeletek 2. oldal

Vegyes és biintetd rendelkezések

10. § Budapest székesfdvarosnak a polgari kozigazgatasba vald bevonasitol szamitott harminc napon beliil rendezi a kormany a
zsido vagyonok kérdését.

11. § Azt a kozalkalmazottat, aki kozhivatali eljards sordn az 1. §-ban felsorolt valamely torvényt vagy rendeletet alkalmaz,
fegyelmi elbanas ala kell vonni.

12. § Ez a rendelet kihirdetése napjan Iép hatalyba.
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Prime Minister’s Decree No. 200/1945, (I1L. 17.)
on the nullification of the Jewish laws and decrees

In exercise of the powers conferred by the Provisional National Assembly on December 22, 1944, the Provisional National Government
hereby decrees as follows:

Art.1  All of the laws and regulations that call for the negative discrimination of Jews, and thus especially Act XV of 1938, Act IV of 1939
Articles 12, 40 and 41 of Act IV of 1940, Article 4, paragraph (1) of Act XXXIX of 1940, Articles 9, 10, 14, 15 and 16 of Act XV 0f 1941, Act
VIII of 1942, shall be nullified and their application shall be prohibited.

All the laws and decrees that ordered the enactment of the laws listed in paragraph 1, regulated the manner of their enforcement and
application, amended or supplemented them, shall be nullified in their entirety. Such provisions of laws and decrees, issued in other matters, as
breach the principle of civil equality shall also be nullified.

Art.2  The Provisional National Government establishes that such laws and provisions run counter to the constitutional sentiment of the
Hungarian people, and therefore it hereby ceremoniously proclaims the reinstatement of full equality between citizens.

Art.3  Criminal cases launched on the basis of the laws and decrees listed in Article 1 must be terminated, and anyone who is currently
subject to a court judgment as the result of such criminal case must be released without delay, and/or any as yet uncollected fine imposed on
him/her must be cancelled. Persons condemned due to a breach of the listed laws and decrees may not be regarded as having a criminal record,
and the punishments thus imposed must be deleted from the registry of the Office of Criminal Records.

The government hereby nullifies Prime Minister’s Decree No. 2823/1938, and dissolves the Office of the Government Commissioner for
White Collar Unemployment.

Reinstatement of civil servants
Art. 4 Civil servants who were dismissed, pensioned or subjected to early retirement on the basis of the laws and decrees listed in Article 1,
or in general due to their Jewish ethnicity or the Jewish ethnicity of their spouse, must be reinstated on the basis of their application to be filed
by March 31, 1945.

Such civil servants who return to Hungary after February 1, 1945 may request reinstatement in their former positions within sixty days from
their retum.

Art.5 Reinstated civil servants must, where possible, be reinstated to the position from which they were dismissed (pensioned, dismissed
through early retirement). If this would result in a breach of the public interest, they must be employed in a different job that is not of a lower
status than the old one.

The time elapsed between the dismissal and reinstatement must be taken into account, in its entirety, for the purposes of promotion and
pension entitlement. The amount received as a redundancy payment, however, must be deducted from the redundancy payment made in the
event of a possible subsequent dismissal.

Art.6 A civil servant may not be reinstated who

a) does not file his/her application in the time specified in Article 4, and gives no acceptable reason for the delay,

b) in the year of submission of the application filed in accordance with Article 4, or in the following year, would be pensionable on the
basis of age,

C) has been condemned for a crime against property or decency.

A civil servant mentioned in point b) shall be pensioned.

Art.7  The request for reinstatement must be submitted to the prefecture to which the person requesting the reinstatement was directly
subordinated, or to the prefecture closest to his/her place of abode. In the application, the applicant is also required to make a detailed statement
in respect of Article 4 of Prime Minister’s Decree No. 15/1945, and must describe what occupation he/she pursued after losing his/her job. A
certificate of good moral standing must be enclosed with the application.

Art.8  The person requesting reinstatement must be made the subject of a screening procedure. The procedure takes place in accordance with
Article 12 of Prime Minister’s Decree No. 15/1945.

On the basis of Article 4 of Prime Minister’s Decree No. 77/1945, conditional certification is possible with respect to the reinstated civil
servant if

his/her immediate reinstatement is warranted by an urgent need, and

if he/she was unable to attach a certificate of good standing to his/her application, but on penalty of perjury he/she declares the obstacle
described in Article 6, point ¢) does not apply with respect to him/her. Upon the retrospective presentation of the certificate of good moral
standing, the certification shall be regarded as unconditional.

Contesting private law transactions
Art.9 A usury contract, exploitative transaction, non-reciprocal payment or commitment in which the obliged party came under the effect of
the laws and regulations listed in Article 1 may be contested and a refund of the services performed may be demanded. When assessing whether
the contract (commitment, service) constitutes usury or exploitation, Act VI of 1932 shall apply with the proviso that coming under the effect of
the laws and regulations set forth in Article 1 of this decree is in itself sufficient proof of coercion.

The limitation period specified in Article 9 of Act VI of 1932 shall begin on the day of entry into force of the decree. If the person authorized
to contest the transaction does not reside within the country’s territory, the limitation period shall begin on the day of his/her return. If the
exploiting party is not within the territory of Hungary, or if his/her whereabouts are unknown, the limitation period shall only begin on the day
of annulment of Minister of Justice Decree No. 45030/1945.

After January 1, 1950, the exploited party may not enforce his/her rights by way of a lawsuit.
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Miscellaneous and penal provisions
Art. 10 The government shall resolve the issue of Jewish assets within thirty days from the incorporation of the capital city of Budapest into
civil public administration.
Art. 11 A civil servant who, in the course of official proceedings, applies any law or decree listed in Article 1, shall be subjected to a
disciplinary proceeding.
Art. 12 This decree shall enter into force on the day of its promulgation.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DAVID L. de CSEPEL, et al.,

Plaintiffs,

Vs, No. 1:10-¢v-01261(ESH)

REPUBLIC OF HUNGARY, et al.,

Defendants.

N N N Nt v ' st s st ' ' '

DECLARATION OF JESSICA N. WALKER

I, Jessica N. Walker, declare as follows:

1. I am over the age of eighteen and am otherwise competent to make this
Declaration. I am an attorney with the law firm Nixon Peabody LLP, attorneys of record for
defendants the Republic of Hungary, The Hungarian National Gallery, The Museum of Fine
Arts, The Museum of Applied Arts, and The Budapest University of Technology and Economics
(collectively “Hungary”). I make this Declaration based on my personal knowledge and in
support of Hungary’s Reply in support of its Renewed Motion to Dismiss filed concurrently
herewith.

2. Attached hereto as Exhibit 1 is a true and correct copy of an updated chart created
by counsel for Hungary summarizing information in the Complaint and other produced
documents. The chart is compiled from information in the following documents:

a. Plaintiffs’ Complaint;
b. Plaintiffs’ Objections and Responses to Defendants’ First Set of

Interrogatories No. 7 at 11 (Exhibit 5 to this declaration, described below);
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c. the Nierenberg Complaint (Dkt. No. 15-3);

d. the 2008 Decision in Nierenberg Litigation (Dkt. No. 15-4);

¢. Exhibits 2 through 4 to the Declaration of Irene Tatevosyan;

f.  Exhibits 65 through 70 to the Declaration of Irene Tatevosyan;

g. Plaintiffs” Amended Response to Defendants’ Interrogatory No. 7 (Exhibit
one to the Declaration of Alycia Regan Bebenati).

3. Attached hereto as Exhibit 2 is a true and correct copy of an updated chart created
by counsel for Hungary summarizing information in the Complaint and other produced
documents. The chart is compiled from information in the following documents:

a. Plaintiffs’ Complaint;

b. Plaintiffs” Objections and Responses to Defendants’ First Set of
Interrogatories No. 7 at 11 (Exhibit 5 to the Declaration of Irene Tatevosyan);

c. Exhibits 2 through 4 to the Declaration of Irene Tatevosyan;

d. Exhibits 6 through 16 to the Declaration of Irene Tatevosyan

e. Exhibits 3 to 4 to this Declaration, described below.

4. Attached hereto as Exhibit 3 is a true and correct copy of documents produced by
Hungary with bates numbers HUNG015297-309.

5. Attached hereto as Exhibit 4 is a true and correct copy of documents produced by
Hungary with bates numbers HUNG012420-438.

6. Attached hereto as Exhibit 5 is a true and correct copy of documents produced by
Plaintiffs with bates numbers HERZOG00000372-376.

7. Attached hereto as Exhibit 6 is a true and correct copy of documents produced by

Hungary with bates numbers HUNG010771-777.
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8. Attached hereto as Exhibit 7 is a true and correct copy of documents produced by
Hungary with bates numbers HUNG010787-791.

0. Attached hereto as Exhibit 8 is a true and correct copy of documents produced by
Hungary with bates numbers HUNGO011602-612.

10.  Attached hereto as Exhibit 9 is a true and correct copy of documents produced by
Hungary with bates numbers HUNG012504-516.

11. Attached hereto as Exhibit 10 is a true and correct copy of documents produced
by Plaintiffs with bates numbers HERZOG00000383.

12. Attached hereto as Exhibit 11 is a true and correct copy of documents produced
by Hungary with bates numbers HUNG020289-317.

13. Attached hereto as Exhibit 12 is a true and correct copy of excerpts from the
30(b)(6) deposition of Maria Mihély, dated April 16, 2015. This exhibit contains portions of the
deposition testimony quoted or referenced in the Reply and not previously included in either the
Stauber Declaration or the Benenati Declaration, which both contained other excerpts from this
deposition.

14.  Attached hereto as Exhibit 13 is a true and correct copy of documents produced
by Hungary with bates numbers HUNG011310-312.

15.  Attached hereto as Exhibit 14 is a true and correct copy of excerpts from the
30(b)(6) deposition of Dr. Zoltdn Molnar, dated February 3, 2015.

16.  Attached hereto as Exhibit 15 is a true and correct copy of excerpts from the
30(b)(6) deposition of Dr. Baldzs Samuel, dated April 15, 2015. This exhibit contains portions
of the deposition testimony quoted or referenced in the Reply and not previously included in
either the Stauber Declaration or the Benenati Declaration, which both contained other excerpts

from this deposition.



Case 1:10-cv-01261-ESH-AK Document 112-2 Filed 07/09/15 Page 4 of 4

17. Attached hereto as Exhibit 16 is a true and correct copy of the August 12, 2011
Order Dismissing the Kingdom of Spain (Docket No. 119) from Cassirer v. Kingdom of Spain
and Thyssen-Bornemisza Collection Foundation, Case No. CV 05-3459 in the Central District of
California.

18.  Attached hereto as Exhibit 17 is a true and correct copy of the following law
review article: Andrew Martin, Private Property, Rights, and Interests in the Paris Peace
Treaties, 24 Brit. Y.B. Int’l L. 273 (1947).

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury under the laws of the
United States of America that the foregoing is true and correct. Executed in Los Angeles,

California, on the 9th day of July, 2015.

Strrice ). (JGal et

Jessica N. Walker



Case 1:10-cv-01261-ESH-AK Document 112-3 Filed 07/09/15 Page 1 of 12

EXRHIBIT 1



Case 1:10-cv-01261-ESH-AK Document 112-3 Filed 07/09/15 Page 2 of 12

(Updated) Herzog Siblings' I nheritance of Artworks

24 Artworks | nherited by Andréas Herzog (Hungarian citizen)*

Compl. Artwork Inventory Nierenberg
Para. No. No. litigation
16(iii) Camille Corot, Lady with a Marguerite (c. 1870), oil on 501 B Referenced in

canvas, 78 x 58 cm. Museum of Fine Arts, Budapest. Complaint

16(vii) El Greco, The Apostle Saint Andrew (around 1610-14), oil 51.800 Referenced in
on canvas, 70 x 53.5 cm, signed with the artist’s Greek Complaint
cursiveinitias on the lower shaft of the cross: “d.t.”

Museum of Fine Arts, Budapest.

16(ix) El Greco, The Agony in the Garden (around 1610-14), oil on | 51.2827 Referenced in
canvas, 170 x 112.5 cm, signed bottom right in Greek Complaint
cursive letters: “doménikos theotoképoul os époie.”

Museum of Fine Arts, Budapest.

16(xii) Polidoro da Lanciano, Christ and the Adulteress (c. 1550), 51.808 Referenced in
oil on canvas, 163 x 202 cm, inscription to the left, on a Complaint
piece of paper in the hand of one of the donors:

“FRANC/ISCI/FILIUS BERNARDUS.” Museum of Fine
Arts, Budapest.

16(xiv) Eugenio Lucas Padilla, The Revolution (c. 1869), oil on 480 B Referenced in
canvas, 59.5 x 79 cm. Museum of Fine Arts, Budapest. Complaint

16(xv) Giampietrino, Christ Carrying the Cross (around 1520-30), 58.2 Referenced in
oil on panel, 62 x 49 cm. Museum of Fine Arts, Budapest. Complaint

16(xvi) Bernardino Licinio Pordenone, Portrait of aLady (c. 1522), | 51.802 Referenced in
oil on panel, 83.5 x 71.5 cm. Museum of Fine Arts, Complaint
Budapest.

16(xxiv) Sculptor of Schwarzwald, Saint Agnes (c. 1430), painted L.4044 Referenced in
black poplar, 77 x 22 x 17 cm. Museum of Fine Arts, Complaint
Budapest.

16(xxv) Sculptor of Sixteenth Century, Saint Catherine, painted and | L.4041 Referenced in
gilded wood sculpture, 105 x 53 x 30 cm. Museum of Fine Complaint
Arts, Budapest.

16(xxvi) Sculptor of Sixteenth Century, Circle of Ludwig Jupan von L.4046 Referenced in
Marburg (documented between 1486 and 1538), Saint Complaint

! Theinformation in this chart is drawn from: (1) Plaintiffs Complaint (Dkt. No. 1); (2)
Plaintiffs Objections and Responses to Defendants’ First Set of InterrogatoriesNo. 7 at 11
(Tatevosyan Decl. Exh. 5); (3) the Nierenberg Complaint (Dkt. No. 15-3); (4) the 2008 Decision
in Nierenberg Litigation (Dkt. No. 15-4); and (5) Plaintiffs Amended Response to Defendants
Interrogatory No. 7 (Benenati Decl. Exh. 1). The highlighted artworks are listed in the museums
“Core” Inventory. The remaining artworks (without highlight) are listed in the museums
“deposit” inventory. See Tatevosyan Decl., Exhs. 2- 4. Per Plaintiffs Amended Response to
Defendants' Interrogatory No. 7 (Benenati Decl. Exh. 1), the El Greco Espolio, Compl.
16(viii), has been moved from Andras Herzog to Istvan Herzog. This marks the only change
from Tatevosyan Decl., Exh. 1.
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(Updated) Herzog Siblings' I nheritance of Artworks

Barbara, limewood, 129 x 53 x 30 cm. Museum of Fine
Arts, Budapest.

16(xxvii) | Sculptor from circa 1400, The Virgin of the Annunciation, L.4050 Referenced in
limestone, 88 x 34 x 22 cm. Complaint
16(xxviii) | Sculptor from circa 1500, Workshop of Erasmus Grasser, A | L.4045 Referenced in
Carved Bust of a Prophet, limewood, 58 x 39 x 15 cm. Complaint
16(xxvix) | Sculptor from Florence (Niccol6 Pizzolo?), The Virgin Mary | L.4047 Referenced in
with Child (c. 1540), painted and gilded wood relief, 88 x 57 Complaint
cm.
16(xxx) Sculpture from Fourteenth Century (English sculptor?), The | L.4042 Referenced in
Nativity, aabaster, 41.5 x 24 cm. Complaint
16(xxxi) | Attic votive banquet relief (4th century B.C.) Carved marble | 50.960
relief. Dimension: 36.9 x 50.4 cm. Museum of Fine Arts,
Budapest.
16(xxxii) | Ancient Gold Jewels and Coins (jewels, coins, cameos, 55.156t0 | Referencedin
intaglios, etc.) Museum of Fine Arts, Budapest. 55.176, Complaint
55.197.1-2
. to 55.212,
16(xxxvi) 55.214,
55.216 to
55.219
17(i) Jozsef Borsos, Portrait of the Architect Matyas Zitterbarth 50.517 Referenced in
(1851), ail on canvas, 134 x 113.5 cm, signed and dated Complaint
lower right. Hungarian National Gallery
18(i) “Meuron & Paris’ Musical Clock, lower portion of clock (end | 62.272
of the 18th century), amboina-wood wainscoting based on
pinewood, marquetry made from different woods, brazen
embossing, fragments of the musical mechanism. The
Museum of Applied Arts.
18(ii) Jewelry Bowl (17th century, Transylvanian goldsmith), 54.1637
silver, parcel-gilt (the interior) cast with two handles, 14.8 x
16.4 cm. Height: 4.1 cm. The Museum of Applied Arts.
19(i) Kéroly Ferenczy, Landscape with a Fenced Enclosure No Referenced in
(Houses in Fernezely) (1912), oil on canvas, 95 x 115 cm. number Complaint

Budapest University of Technology and Economy.

The following artworks, attributable to Andras Herzog, cannot be identified as being in
Defendants' possession, and thus are not in either the “core” inventory or “deposit” inventories:

Compl. Artwork
Para. No.
16(xxxiii) | Four Ancient Egyptian Sculptures, Statues and Steles
16(xxxv) Four ancient silver coins
17(v) L os Deak Ebner, Fair in Szolnok City
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(Updated) Herzog Siblings' I nheritance of Artworks

8 Artworks Inherited by Istvan Herzog (Hungarian citizen)?

Compl. Artwork Inventory Nierenberg
Para. No. No. litigation
16(v) Gustave Courbet, The Spring (c. 1863), oil on canvas, 65.5 | 458 B Referenced in

x 81 cm. Museum of Fine Arts, Budapest. Complaint
16(viii) El Greco, The Disrobing of Christ (“El Espolio”) around 50.747 Referenced in
1579-80), ail on canvas, 129 x 160 cm. Museum of Fine Complaint
Arts, Budapest.
16(xvii) Augustin Theodule Ribot, Still Life (c. 1875), oil on canvas, | 457 B Referenced in
60 x 74.5 cm. Museum of Fine Arts, Budapest. Complaint
16(xviii) | Giovanni Santi, Misericordia Domini, The Man of Sorrows | 51.799 Referenced in
(c. 1480), oil on canvas, transferred from panel, 66.5 x 54.5 Complaint
cm.® Museum of Fine Arts, Budapest.
16(xx) Alvise Vivarini (Giovanni Battistada Udine), Madonnaand | 50.748 Referenced in
Child with Saints John the Baptist and Jerome (c. 1496), ail Complaint
on canvas, 83.3 x. 73.3 cm, traces of original signature and
date. Museum of Fine Arts, Budapest.
16(xxi) Francisco de Zurbarén, Saint Andrew (around 1635-40), oil | 50.749 Referenced in
on canvas, 146 x 61 cm. Museum of Fine Arts, Budapest. Complaint
16(xxii) Jacopo della Quercia, Sapientia (15th century), plaster cast | L.4037 Referenced in
or stucco with traces of painting, fixed on wooden base and Complaint

back, 43.5 x 37.5 x 14 cm. Museum of Fine Arts, Budapest.

The following artwork, attributable to Istvan Herzog, cannot be identified as being in

Defendants possession, and thus are not in either the “core” inventory or “deposit” inventories:

Compl. Artwork
Para. No.
16(xxiii) The Virgin and Child, Italian, 15™ century, terracotta, 70 cm high.

2 Theinformation in this chart is drawn from: (1) Plaintiffs Complaint (Dkt. No. 1); (2)
Plaintiffs Objections and Responses to Defendants’ First Set of InterrogatoriesNo. 7 at 11
(Tatevosyan Decl. Exh. 5); (3) the Nierenberg Complaint (Dkt. No. 15-3); (4) the 2008 Decision
in Nierenberg Litigation (Dkt. No. 15-4); and (5) Plaintiffs Amended Response to Defendants
Interrogatory No. 7 (Benenati Decl. Exh. 1). The highlighted artworks are listed in the
museums “Core’ Inventory. The remaining artworks (without highlight) are listed in the

museums’ “deposit” inventory. See Tatevosyan Decl., Exh. 2-4. Per PlaintiffS Amended

Response to Defendants’ Interrogatory No. 7 (Benenati Decl. Exh. 1), the El Greco Espolio,
Compl. 1 16(viii), has been moved from Andras Herzog to Istvan Herzog. This marks the only
change from Tatevosyan Decl., Exh. 1.

3 |dentified in the Complaint as “The Dead Christ with Two Angels, also known as Christ the
Dolorous, Christ with aFly.”




Case 1:10-cv-01261-ESH-AK Document 112-3 Filed 07/09/15 Page 5 of 12

(Updated) Herzog Siblings' I nheritance of Artworks

12 Artworks Inherited by Erzsébet Weiss de Csepel (Hungarian citizen, U.S. citizen in 1952)*

Compl. Artwork I nventory Nierenberg
Para. No. No. litigation
16(i) Barthel Bruyn, Portrait of Petrus von Clapis (c. 1530), 50.754 Ownership

temperaon panel, 37 x 26 cm (painted surface); origina Resolved
frame 41 x 32.5 cm. Museum of Fine Arts, Budapest.

16(ii) Alonso Cano, Infante Don Baltasar Carlos (around 1634- 51.2828 Ownership
35), oil on canvas, 144 x 109 cm. Museum of Fine Arts, Resolved
Budapest.

16(iv) Gustave Courbet, Le Chéateau de Blonay (c. 1875), oil on 59.534 Ownership
canvas, 50 x 60 cm. Museum of Fine Arts, Budapest. Resolved

16(vi) Lucas Cranach, The Annunciation of Saint Joachim (c. 62.3 Ownership
1518), oil on panel, 60.5 x 51 cm, signed with Cranach’s Resolved
device (the winged serpent) and dated 1518. Museum of
Fine Arts, Budapest.

16(x) Pier Francesco Fiorentino, The Madonna and Child with 50.752 Ownership
Saint Catherine of Alexandriaand Angels (around 1450- Resolved
99), tempera and oil on panel, transferred to canvas, 99 x
60.5 cm. Museum of Fine Arts, Budapest.

16(xi) El Greco, The Holy Family with Saint Anne (around 1610- | 50.755 Ownership
20), oil on canvas, 138 x. 103.5 cm. Museum of Fine Arts, Resolved
Budapest.

16(xiii) John Opie, Portrait of aLady (c. 1798), oil on canvas, 73.4 | 63.15 Ownership
X 63 cm. Museum of Fine Arts, Budapest. Resolved

16(xix) Copy after Sir Anthony van Dyck, Portrait of a Lady 50.750 Ownership
(Margaret of Lorraine 1615-1672) (17th century), oil on Resolved
canvas, 1117.5 x 87.5 cm. Museum of Fine Arts, Budapest.

16(xxxiv) | Jozsef Borsos, Girls with Garlands of Flowers (The Three 75.25T Hungary rejected
Graces) (1850s), oil on canvas, 168 x 138 cm, oval, no claim in 2002.
signature. Hungarian National Gallery. Tatevosyan Decl.,

Exhs. 65-70

17(ii) Kéroly Brocky, Sleeping Bacchante (after 1850), oil on 50.525 Ownership

canvas, diameter 46 cm. Hungarian National Gallery. Resolved

* The information in this chart is drawn from: (1) Plaintiffs Complaint (Dkt. No. 1); (2)
Plaintiffs Objections and Responses to Defendants’ First Set of InterrogatoriesNo. 7 at 11
(Tatevosyan Decl. Exh. 5); (3) the Nierenberg Complaint (Dkt. No. 15-3); (4) the 2008 Decision
in Nierenberg Litigation (Dkt. No. 15-4); and (5) Plaintiffs Amended Response to Defendants
Interrogatory No. 7 (Benenati Decl. Exh. 1). The highlighted artworks are listed in the museums’
“Core’ Inventory. The remaining artworks (without highlight) are listed in the museums
“deposit” inventory. Tatevosyan Decl., Exhs. 2-4. Per PlaintiffS Amended Response to
Defendants' Interrogatory No. 7 (Benenati Decl. Exh. 1), the El Greco Espolio, Compl.
16(viii), has been moved from Andras Herzog to Istvan Herzog. This marks the only change
from Tatevosyan Decl., Exh. 1.
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17(iii) Mihdy Munkécsy, The Afternoon Visit (LaVisite) (1879), | L.U.64.2 | Ownership
oil on canvas, 86 x 115 cm, signed. Hungarian National Resolved
Galery.

17(iv) Mihdy Munkécsy, In the Studio (1876), oil on panel, 50 x L.U.67.9 | Ownership
60.8 cm. Hungarian National Gallery. Resolved
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(Updated) 19 Artworks L egally and Physically Returned to Herzog Siblings and
Their Representatives Following World War 11

6 Legally and Physically Returned ArtworksInherited by Andras Her zog

(Hungarian citizen)!

Compl. Artwork Returned

Para. No.

16(xv) Giampietrino, Christ Returned in 1946. Tatevosyan Decl., Exh. 6 at HUNG015127;
Carrying the Cross (around Exh. 10 at HUNG011341.
1520-30), oil on panel, 62x | In May 1950, handed over to the museums' possession in
49 cm. Museum of Fine connection with the Kiss smuggling action by Richard Csatéry.
Arts, Budapest. Id., Exh. 23 at HUNG012663.

16(xxvii) | Sculptor from circa 1400, Returned in 1947. Id., Exh. 10 at HUNGO011341; Exh. 13 at
The Virgin of the HUNGO011973.
Annunciation, l[imestone, 88 | Forfeited in October 1950 in connection with the Kiss
X 34 x 22 cm. smuggling action. Benenati Decl., Exh. 17 at HUNG013202.

17(i) Jézsef Borsos, Portrait of the | Returned in 1947. Tatevosyan Decl., Exh. 10 at HUNG011341.
Architect Matyas Zitterbarth | Seized by the Financia Police in connection with the Kiss
(1851), oil on canvas, 134 x | smuggling action prior to May 1950. Id., Exh. 23 at
113.5cm, signed and dated | HUNG012663.
lower right. Hungarian
National Gallery

19(i) Kéroly Ferenczy, Landscape | Returned in 1947. Id., Exh. 10 at HUNG011341.

with a Fenced Enclosure
(Houses in Fernezely)

Sold in 1947 by Mr. Greiner through Professor Elemér Varju.
Id., Exh. 10 at HUNG011341.

(1912), ail on canvas, 95 x
115 cm. Budapest
University of Technology
and Economy.

Put up for auction as property of Istvan Balogh in April 1961.
Id., Exh. 30 at HUNG017240. Sold at auction to the Ministry of
Education, Department of Visual Artsby July 1961. Id., Exh.
31 at HUNGO017253.

The following artworks, attributable to Andrés Herzog, cannot be identified as being in
Defendants possession, and thus are not in either the “ core” inventory or “deposit” inventories:

Compl. Artwork Returned
Para. No.
16(xxxiii) | Four Ancient Egyptian Sculptures, Returned in 1947 Tatevosyan Decl., Exh. 14 at
Statues and Steles HUNGO011072 (two pieces returned, astone head and a stele).
17(v) Lajos Deak Ebner, Fair in Szolnok City | Returned in 1947. |d., Exh. 15 at HUNGO011036.

! Theinformation in this chart is drawn from: (1) Plaintiffs Complaint (Dkt. No. 1); (2)
Plaintiffs’ Objections and Responses to Defendants’ First Set of Interrogatories No. 7 at 11
(Tatevosyan Decl. Exh. 5); (3) Plaintiffs Amended Response to Defendants’ Interrogatory No. 7
(Benenati Decl. Exh. 1) and (4) the Exhibits to the Tatevosyan Declaration, Benenati
Declaration, and Walker Declaration referenced in each row. The highlighted artworks are listed
in the museums' “Core” Inventory. The remaining artworks (without highlight) are listed in the
museums “deposit” inventory. Tatevosyan Decl., Exh. 2-4.

1
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(Updated) 19 Artworks L egally and Physically Returned to Herzog Siblings and
Their Representatives Following World War 11

7 Legally and Physically Returned Artworks Inherited by Istvan Herzog
(Hungarian citizen) — Additional Details About Returns And Subsequent Events’

Compl. Artwork Returned
Para. No.
16(v) Gustave Courbet, The Returned in 1946. Tatevosyan Decl., Exh. 7 at HUNGO010688.

Spring (c. 1863), oil on
canvas, 65.5 x 81 cm.
Museum of Fine Arts,
Budapest.

Seized by police in connection with the Kiss smuggling action
and sent to the museum by the Eisler company, afreight
forwarding company, as a deposit of the Financial Police on
October 22, 1948. Walker Decl., Exh. 3 at HUNG015307-
308. See also Tatevosyan Decl., Exh. 16 at HUNG012004,
Exh. 21 at HUNGO008014. See also Benenati Decl., Exh. 17 at
HUNG013202.

16(xvii) Augustin Theodule Ribot,

Still Life (c. 1875), oil on
canvas, 60 x 74.5 cm.
Museum of Fine Arts,
Budapest.

Returned in 1946. Tatevosyan Decl., Exh. 7 at HUNGO010687.

Seized by police in connection with the Kiss smuggling action
and sent to the museum by the Eisler company, afreight
forwarding company, as a deposit of the Financial Police on
October 22, 1948. Walker Decl., Exh. 3 at HUNG015307-
308. See also Tatevosyan Decl., Exh. 16 at HUNG012004,
Exh. 21 at HUNGO008014. See also Benenati Decl., Exh. 17 at
HUNG013202.

16(xviii) | Giovanni Santi,

Misericordia Domini, The
Man of Sorrows (c. 1480),
oil on canvas, transferred
from panel, 66.5 x 54.5 cm.>
Museum of Fine Arts,
Budapest.

Legally returned in 1947. Tatevosyan Decl., Exh. 8 at
HUNGO010930.

Seized by tax authority to secure public debtsin January
1949. 1d., Exh. 58 at HUNGO011770.

As noted in the November 28, 1950 memorandum, “The
criminal forfeiture does not apply to item no. 15 asthis
painting was in the meantime released to Mrs. Istvan
Herczog' sagent.” 1d., Exh. 21 at HUNG008014. The Santi
painting was item no. 15, see Walker Decl., Exh. 4 at
HUNGO012432, and was crossed out on the original Hungarian
list, see Tatevosyan Decl., Exh. 21 at HUNGO008013.

2 Theinformation in this chart is drawn from: (1) Plaintiffs Complaint (Dkt. No. 1); (2)
Plaintiffs’ Objections and Responses to Defendants’ First Set of Interrogatories No. 7 at 11
(Tatevosyan Decl. Exh. 5); (3) PlaintiffS Amended Response to Defendants’ Interrogatory No. 7
(Benenati Decl. Exh. 1) and (4) the Exhibits to the Tatevosyan Declaration, Benenati
Declaration, and Walker Declaration referenced in each row. The highlighted artworks are listed

in the museums' “Core” Inventory. The remaining artworks (without highlight) are listed in the

museums’ “

deposit” inventory. Tatevosyan Decl., Exh. 2.

3 |dentified in the Complaint as “The Dead Christ with Two Angels, also known as Christ the

Dolorous,

Christ with aFly.”
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(Updated) 19 Artworks L egally and Physically Returned to Herzog Siblings and
Their Representatives Following World War 11

16(xx) Alvise Vivarini (Giovanni Returned in 1946. Tatevosyan Decl., Exh. 7 at HUNGO010687.
Battista da Udine), Seized by police in connection with the Kiss smuggling action
Madonna and Child with and sent to the museum by the Eisler company, a freight
Saints John the Baptist and | forwarding company, as a deposit of the Financial Police on
Jerome (c. 1496), oil on October 22, 1948. Walker Decl., Exh. 3 at HUNG015307-
canvas, 83.3 x. 73.3cm, 308. Seealso Tatevosyan Decl., Exh. 16 at HUNG012004,
traces of original signature | Exh. 21 at HUNG008014. See also Benenati Decl., Exh. 17 at
and date. Museum of Fine | HUNG013202.
Arts, Budapest.
16(xxi) Francisco de Zurbaran, Legally released on June 25, 1947 pending payment of public
Saint Andrew (around 1635- | dues. Tatevosyan Decl., Exh. 8 at HUNG01009930-931.
40), oil on canvas, 146 x 61 | Physically returned to Mrs. Istvan Herzog on July 17, 1947.
cm. Museum of Fine Arts, Id., Exh. 8 at HUNG010927.
Budapest. On July 6, 1948, the Zurbaran was still out of Hungary’s
custody, at acommercial bank. Id., Exh. 18 at HUNG011321-
22,
The Zurbaréan “was retained by the said bank in pledge for its
costs and then transferred to the Museum of Fine Arts at the
order of the authorities’ in connection with the Kiss smuggling
action. 1d., Exh. 19 at HUNGO008086. The Financia Police
seized the Zurbaran in October 1948 and it was and sent to the
museum by the Eisler company, a freight forwarding company,
as adeposit of the Financial Police on October 22, 1948.
Walker Decl., Exh. 3 at HUNG015305-308.
Because of the smuggling action, the Zurbaran was back in
Hungary’ s possession by November 20, 1948. Tatevosyan,
Exh. 64 at HUNG011376-78.
16(xxii) Jacopo dellaQuercia, Returned in 1948. Id., Exh. 11 aa HUNGO010861.

Sapientia (15th century),
plaster cast or stucco with
traces of painting, fixed on
wooden base and back, 43.5
x 37.5x 14 cm. Museum of
Fine Arts, Budapest.

Seized by tax authority to secure public debtsin January
1949. 1d., Exh. 58 at HUNGO011770.

The following artwork, attributable to Istvan Herzog, cannot be identified as being in
Defendants' possession, and thus are not in either the “ core” inventory or “deposit” inventories:

Compl. Artwork Returned
Para. No.
16(xxiii) The Virgin and Child, Italian, 15" century, terracotta, 70 cm high. | Returned in 1947. Tatevosyan

Decl., Exh. 12 &t HUNG012032.
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6 Legally and Physically Returned Artworks I nherited by Erzsébet Weiss de Csepel
(Hungarian citizen, U.S. citizen in 1952)*

Compl. Artwork Returned

Para. No.

16(i) Barthel Bruyn, Portrait of Returned in 1946. Tatevosyan Decl., Exh. 6 at
Petrus von Clapis (c. 1530), HUNGO015127; Exh. 10 at HUNG011341; Exh. 9 at
temperaon panel, 37 x 26 cm HERZOGO00000063.
(painted surface); original frame | In May 1950, handed over to the museums’' possession in
41 x 32.5cm. Museum of Fine | connection with the Kiss smuggling action by Odon Graf.
Arts, Budapest. Id., Exh. 23 at HUNG012663.

16(ii) Alonso Cano, Infante Don Returned in 1946. Id., Exh. 6 at HUNG015127; Exh. 10 at
Baltasar Carlos (around 1634- HUNGO011341; Exh. 9 a8 HERZOG00000063.
35), ail on canvas, 144 x 109 In May 1950, handed over to the museums' possession in
cm. Museum of Fine Arts, connection with the Kiss smuggling action by Richard
Budapest. Csatary. Id., Exh. 23 at HUNG012663.

16(x) Pier Francesco Fiorentino, The | Returned in 1946. 1d., Exh. 6 at HUNGO015127; Exh. 10 at
Madonna and Child with Saint | HUNG011341; Exh. 9 aa HERZOG00000063.
Catherine of Alexandria and Seized by the Financial Police in connection with the Kiss
Angels (around 1450-99), smuggling action prior to May 1950. Id., Exh. 23 at
tempera and oil on panel, HUNG012663 (listed as “Madonna of Florence”), see also
transferred to canvas, 99 x 60.5 | Benenati Decl., Exh. 17 at HUNG013202.
cm. Museum of Fine Arts,
Budapest.

16(xi) El Greco, The Holy Family Returned in 1946. Tatevosyan Decl., Exh. 6 at
with Saint Anne (around 1610- | HUNGO015127; Exh. 10 at HUNGO011341; Exh. 9 at
20), oil on canvas, 138 x. 103.5 | HERZOG00000063.
cm. Museum of Fine Arts, Seized by the Financia Police in connection with the Kiss
Budapest. smuggling action prior to May 1950. Id., Exh. 23 at

HUNG012663.
16(xix) Copy after Sir Anthony van Returned in 1946. Id., Exh. 9 at HERZOG00000063; Exh.

Dyck, Portrait of a Lady
(Margaret of Lorraine 1615-
1672) (17th century), oil on
canvas, 1117.5x 87.5 cm.
Museum of Fine Arts,
Budapest.

7 at HUNG010692.

Seized by the Financia Police in connection with the Kiss
smuggling action prior to May 1950. Id., Exh. 23 at
HUNGO012663.

* Theinformation in this chart is drawn from: (1) Plaintiffs Complaint (Dkt. No. 1); (2)
Plaintiffs Objections and Responses to Defendants’ First Set of Interrogatories No. 7 at 11
(Tatevosyan Decl. Exh. 5); and (3) the Exhibits to the Tatevosyan Declaration, Benendti
Declaration, and Walker Declaration referenced in each row. The highlighted artworks are listed
in the museums' “Core” Inventory. The remaining artworks (without highlight) are listed in the
museums’ “deposit” inventory. Tatevosyan Decl., Exhs. 2-4.

4
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(Updated) 19 Artworks L egally and Physically Returned to Herzog Siblings and
Their Representatives Following World War 11

17(iv)

Mihdy Munkécsy, In the Studio
(1876), il on panel, 50 x 60.8
cm. Hungarian National
Galery.

Returned in 1946. Id., Exh. 6 at HUNG015127; Exh. 10 at
HUNGO011341.

In May 1950, handed over to the museums' possession in
connection with the Kis smuggling action by In May 1950,
handed over to the museums’ possession in connection
with the Kiss smuggling action by Richard Csatéry. 1d.,
Exh. 23 at HUNG012663.
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410/19480 . > 3!

Ltvételi eldiesmervény.

A Pesti Magyar Kereskedelmi Bank Igezgatésdgdnak,

Budapest.,

Ezennel elismerem, hogy a Gazdaségi Rend8rség 41ltal le=-
foglzlt és az O M, Szépmivdszeti Nuzeumba tovébbi Orizet végett dtu-
talt, a bdrd Herzog féle gyiijteménybbl szdrmazd Zurbaran: Szent And-
réds cimii festményt a mai napon dtvettem. : '

KivélS tisztelettel
Budapest,1948.évi oktéber hé 29.-én.

/dr.Genthon Istvdn/

az 0.1 Szépmiivészeti Muzeum
"féigazgatdja

HUNG015299
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HUNGARIAN NATIONAL MUSEUM

HUNGARIAN NATIONAL MUSEUM OF FINE ARTS

File number. 410 1948
h. [illegible] ad 5151950
(number: Deadline: . . o
Submission  {date: Cleaned by:
(Received on: October 28 Cross-checked by:
Sent on: .
Checked out from the register by: November 9.
Preceding documents: [Dlegible] neceneaneann

Subscquent document: no. 12/949

Thereby settled:

Subject:

The authorization of Dr Déncs Pataky muscum
The reception of the Zurbaran painting in the curator and the reception of the Zurbaran
painting in order o be saleguarded by the
Museum of Fine Arts,
Budapest, October 28, 1948
Signed: Istvan Genthon

[signature; Genthon]

deposit of the H. Mercantile Bank in Pest

originating from thc Herczog collection.

According to [illegible] acknowledgement we
have received [3] pe of painting from the Eisler
company and 1 pc of painting from the
Mercantile Bank as a deposit of the Financial
Police.

Budapest, November 2, 1948

HUNGO015303
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410/948

To the Directorate of Pesti Magyar Kereskedelmi Bank,

Budapest.
Jozsel Attila utca 1.

I hereby authorize museum curator Dr. Dénes Pataky to take receipt of the
Zurbaran painting in Kereskedelmi Bank’s deposit under the instruction of the Financial
Police 1o be placed into the custody of the N. H. Museum of Fine Arts for safeguarding. and to

acknowledge the takeover, of which we shall issue a separate acknowledgement of receipt, in

the name of the museum

Yours respectfully,
Budapest, October 28, 1948

[signature: Genthon)
/Dr. Istvan Genthon/
Director General

of the N. H. Museum
of Fine Arts

HUNG015304
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410/1948

Acknowledgement of Receipt.

To the Directorate of Pesti Magyar Kereskedelmi Bank,

Budapest.

I hereby acknowledge that on this day I have received the painting Zurbaran: Saint
Andrew, seized by the Financial Police and assigned to the N. H. Museum of Fine Arts for further

safeguarding, which is originating from Baron Herczog’s collection.
Yours respectfully

Budapest, October 29, 1948

/Dr. Istvan Genthon/
Director General
of the N. H. Museum of Fine Arts

HUNGO015305
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Prompt reply.
January 13, 1949.
[illegible ]
Aladir Eisler
international shipping and Budapest. December 29, 1948
storing company
Budapest, V., Jozsef tér 9.
PHONE. 183-362
Telegram address: Eislersped
{Post office savings invoice 11.460 ToDr IstvanGenthon,
Dircctor General of the N H. Muscum of Finc Arts,

In Budapest.

Subject: the consignment /paintings from the Herzog

Allow me 1o inform you thal in connection with the alorementioned case and out of
courtesy at the request of the museum — as in fact ] had nothing to do with the case — 1 paid to
Kereskedelmi Bank

approx. HUF 350 .
Unfortunately I have not been able to recover this amount for months now, and therefore 1 am asking
that you kindly take measures to ensure that 1 receive back the fee paid by me in cash in the course of
the year-end closing of the books.

Thank you in advance for your kind assistance, and I remain most faithfully and

respectfully yours,

with the greatest respect
[signature: Aladdr Istvén Eisler]

ei-sz

Isolely conduct all my business in accordance with the “Freighters standard business terms and conditions™ and the standard freight

conventions.
The terms and conditions were published in the Budapest Gazette on December 20, 19234 and they arc available to anyonc in my office.

HUNG015306
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410,948
Telephone: 183-362 INTERNATIONAL SHIPMENTS Telephone: 183-362
ALADAR EISLER
INTERNATIONAL FORWARDING AND WAREHOUSING COMPANY
TRANSPORT AGENCY OF AMERICAN EXPRESS COMPANY
Forwarding, customs clearance, overseas shipments
Furniture removal, Garde Meuble

BUDAPEST, V. JOZSEF TER 9.
Consignment note: Budapest, October 22, 1948
SENAEI....... e et e e

Please take delivery of the following shipment.
Sign Number Pcs Gender Contents Weight
Constituting the property of Mrs. Istvan Herzog:

1 pcs Courbet; The Spring

1 pes Vivarini: Saints
1 pes Ribot: Still Life
Ireceived [illegible signature]

The business terms and

general business conditions of forwarding agents™ and the

I carry out all of my transactions in accordancc with the
conditions were published in_the Budapest Gazette issue

general forwarding usages.

«©

ALADAR EISLER
International forwarding

and warehousing company

HUNG015307
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NATIONAL HUNGARIAN MUSEUM OF FINE ARTS
BUDAPEST, XIV. DOZSA GYORGY UT 41.
410/1948

Acknowledgement of Receipt

The N.H. Museum of Fine Arts hereby acknowledges that it received the following
paintings as a deposit of the Financial Police: Vivarini: The Holy Family, Courbet: The Spring
and Ribot: Still Life /from the company Eisler/, and furthermore, Zurbaran: Saint Andrew
/from Kereskedelmi Bank/.

Budapest, November 2, 1948

Yours faithfully,

Signed Dr. Klara Garas

HUNG015308
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N IMPACT

CERTIFICATE

The attached translation has been prepared by Impact Language Solutions Kft.
The translation reflects the text, where legible, of the appended source
Hungarian document in all respects.

February 27, 2014

Adiel Stephenson
Managing Director

HUNG015309
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HUNGO012420
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HUNGO012422
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HUNGO012423
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HUNGO012424
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HUNGO012425
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Hungarian National Archives

XIX-I-1-h
Higher Education and Arts and Sciences Department
1948-1949
111-1-111/¢c-3 235.

XIX-I-1h-111<-2-218571/1949 (235.d)

HUNG012429



Case 1:10-cv-01261-ESH-AK Document 112-4 Filed 07/09/15 Page 26 of 80

111/c-2/1949

XIX-I-1h-111c-2-218571/1949 (235.d)

HUNG012430
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217162 1949
218571 1949 c¢sV/6
Item No: 111/c Subitem No: 2

Keyword: Mrs. Istvdn Herczog artworks

The document belongs
to the collection of the NATIONAL
National Archives of ~ ~RCHIVES OF
HUNGARY
Hungary

XIX-1-1h-111<-2-218571/1949 (235.d)

HUNG012431
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The document belongs
to the collection of the
National Archives of
Hungary

NATIONAL
ARCHIVES OF
HUNGARY

Copy
L.S.

Hungarian State Police, Greater Budapest District I Headquarters, Crime Department.
Minutes 22/1-1949.Fk IlLbiz. Drawn up in Budapest, on March 26, 1949, at noon, in the
Office of the Ministerial Commissioner for Artworks Taken from Public and Private
Collections, about the seizure carried out by virtue of police decision No. [] in the apartment
at Distr. XIV. Dézsa Gyorgy ut No. [}, objects impounded: artworks from the collection of
Mrs. Istvan Herzog. Persons present. From the police authority: detective lieutenant Gyérgy
Hidvégi, detective lieutenant Laszl6 B. Horvath, expert, Clients, witnesses: head of ministry
department Dr. Sandor Jeszenszky, ministry adviser Dr. Szabolcs Lorinczy, Dr. Gyula
Rudnay, expert supervisor Mrs. Kéaroly A. Berczeli. I read out the house search warrant and
warn the persons present that any and all information they may obtain in the course of the
house search is confidential and may only be used for the purposes of the procedure. I
summon the suspect to voluntarily hand over the objects being looked for. Then the house
search is effected, in the course of which I find the following objects in the various rooms of
the apartment:

1./ Greco: Christ on the Mount of Olives, oil painting, 2./ Greco: Saint Andrew, oil painting,
3./ Pordenone: Portrait of a Woman, oil painting, 4/ Eugen Lucas: Revolutionary Scene, oil
painting, 5./ Ch Palmié: River with Bridge, oil painting, 6./ Thomas. Old Mill, oil painting, 7./
Mihély Zichy: Reclining Nude, pencil drawing, 8/ Antal Ligeti: Via Appia, drawing, 9./
Italian sculptor: The Nativity, marble relief, 10/ Schwarzwald master: Saint Agnes, wooden
sculpture, 11/ German master: Saint Catherine, wooden sculpture, 12/ Gothic wooden
sculpture: Saint Barbara, 13./ South German master: Prophet, wooden sculpture, 14./ Greco:
Espolio, oil painting, 15./ Giovanni Santi: Christ with a Fly, oil painting, 16./ Jacopo della

Quercia: Female Head, stucco, 17./ Zurbaran' Saint Andrew, oil painting,

XIX-I-1h-111-¢-2-218571/1949 (235.d)

HUNG012432
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18/ Ribot: Still Life, oil painting, 19./ Courbet: The Spring, oil painting, 20./ Vivarini: Virgin
Mary and St. Joseph, oil painting. The minutes was closed in agreement with the attendees.
Signed: detective lieutenant Gysrgy Hidvégi, detective lieutenant Laszlo B. Horvath, ministry

adviser Dr. Sandor Jeszenszky, Dr. Szabolcs Lorinczy, Dr. Gyula Rudnay, Mrs Karoly A.

Berczeli.

Authentic copy. In witness whereof:
May 3, 1949

Mrs. Karoly A. Berczeli
218571

The document belongs
to the collection of the NATIONAL
) . ARCHIVES OF
National Archives of HUNGARY
Hungary

XIX-1-1h-111-2-218571/1949 (235.d)

HUNG012433
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Dr. Sandor Jeszenszky, Received: Min. f Rel.&Pup.Ed.
Ministerial Commissioner for Artworks Taken from Aff. April 15
Public and Private Collections 217162

Budapest Department: NI/ 2
Dozsa Gyorgy ut 41  Annexes: None
Museum of I'ine Arts
Dear Ministry Commissioner, please forward a copy of April 25, 1949
the minutes of the seizure, effected by virtue of decision received:
No. 22/1-1949 I’K 11 biz., of the 20 artworks owned by [illegible]
Mrs. Istvan Herzog and now in the custody of the April 27, [illegible]

Commission headed by you. April 27. [illegible]
Budapest, April 19
[illegible] April 23. 111/c [illegible]

Mrs. Istvan Herczog artworks

The document belongs
to the collection of the Aggg:\?ggI(-)F
National Archives of HUNGARY
Hungary

XIX-I-Th-111-c-2-218571/1949 (235.d)

HUNG012434
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Greater Budapest District I Police Headquarters ~ Crime Department
Economy Policing General Unit VI
V. Vigyaz6 F u. 8. Phone: 123-456/13-33

Rapporteur: police captain Béla Nemes Subject: Artworks left by Mrs. Istvan
No.: 4448/2/1949 Fk III/VI-1 Herczog

Ministry for Religious and Public Education Affairs
For the attention of head of ministry unit Gabor Tolnai

Budapest, V.
Hold utca 16.

Please be informed that, in connection with the investigation concerning the artworks left by
Mrs. Istvan Herczog, 1 have, in agreement with the head of the Ministerial Commission for
Artworks Taken from Public and Private Collections Dr. Sandor Jeszenszky and you, seized
the 20 artworks now held in the Ministerial Commission’s custody by virtue of decision No.
22/1-1949 Fk.111.biz. One copy of the minutes of seizure will be kept by the Ministerial
Commission.
Considering the fact that the art treasures seized are owned by Mrs. Istvan Herczog, née Ilona
Kiss, who has not returned from Switzerland since June, 1947, and whose property is thus
qualifies as illegal emigrant property, this property is open for confiscation. I have also
informed the Ministry of Interior’s Criminal Administration Subunit about the above findings
and sent them the documents produced in the course of the investigation.
Budapest, April 1, 1949

police colonel Vilmos Garamvolgyi
head of Crime Department

L.K. | communication

The document belongs

to the collection of the NATIORAL
_ ! ARCHIVES OF
National Archives of HUNGARY
Hungary

XIX-I-1h-111-¢-2-218571/1949 (235 d)

HUNG012435
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The Ministerial Commission for Artworks Taken 218571

was disbanded on the 1" day of this month. Its Received: Min f Rel.&Pup.Ed. Aff.
Junctions and the custody of the pictures were May 6, 1949

transferred to the Ministerial Commission for Department; V/2

Endangered Collections. Annexes:; 1
[illegible] CS: 217162/49
Bp. June 7, 1949
[illegible]
June 8 111/c-2
[illegible] June 9 Keyword: Istvan Herzog

The document belongs
to the collection of the AF’?@,I,'SSQ lép
National Archives of HUNGARY
Hungary

XIX-I-1h-111-c-2-218571/1949 (235.d)

HUNGO012436
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to the collection of the
; . ARCHIVES OF
National Archives of
HUNGARY
Hungary

Ministerial Commissioner for Artworks Subject. Art treasures left by Mrs. Istvan
Taken from Public and Private Collections  Herzog

Budapest, Dézsa Gyorgy Gt 41 Ref No.: 217.162/1949.V1.2.i 0.
(Museum of Fine Arts) Annexes: 1
428-571
138/1949

Dear Minister,

In response to your communication about the above subject and under the above
number I hereby attach and forward to you a copy of the minutes of the seizure effected by
virtue of decision No. 22/1-1949.FK.IILbiz.

Budapest, May 4, 1949

(Stamp: Ministerial Commissioner for Artworks Taken from Public and Private Collections)
Dr. Sandor Jeszenszky

head of ministry unit, ret.
ministerial commissioner

To Min. f. Rel &Pub.Ed. Aff. Unit VI/2,
Budapest

XIX-I-1h-111-c-2-218571/1949 (235.d)

HUNGO012437
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IMPACT

FANGLAGE SO0 [ B .

CERTIFICATE

The attached translation has been prepared by Iinpact Language Solutions Kft.
The translation reflects the text, where legible, of the appended source
Hungarian document in all respects.

February 27, 2014

I )

et

i

Adiel Stéphenson
Managing Director

HUNG012438
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Memorandum

Ly futher , Bzron Maurice Herzog possessedsthe femous and most
valuable nrivate art coilection of Budapest , Hungary , which included
among oither well known peintings Van der Goes &nd other old flemish
me.stcrs , llenoir and other frencn impressionists and the unique.Greco
geriu.

Kost of the pictures where often exhibited abroed , so shortly
hefore the war in London. Sir Kemei plark of the National Gellery knows
t.11 ubout them.

In 1940 myself and two brothers inherited esach one third of the
collection. #y brother André Herzog diseppeared end probably perished in

¢ forceé labour division during the war. I became also responsible for

hius part..

When the Germans in 1944 spring took control of Hungary , most of
lie puintings were taken over by the National Museum of Fine Arts of Bu-

aupest and so probably shared the fate of the state colledtion.
th

dccording to the Times article of the'la december 1945 , the oc-
cudution forces start to collect art property which was held by the Na-
ziz , in view of restoring it to the rightful owners.

1 precent the -included list of the pictures which I eclaim , and

will be woest grateful to receive &any information

iy adress is: Baronne £lisabeith Weiss
Hotel Miremar
Monte Estoril / Portugael /

The 1ist includes 2/3 of the Herzog - collection ; I may be able
a .
to gené you the 1list of the Z pert , belonging to my younger brother

CONFIDENTIAL HERZOG00000372
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-2-

Steven Herzog ©B00N. He is steying in Budapest and 1 can not contact with
him for the moment.-ﬁay pe that he'or an?body else has aiiieady given no-'
tice to you about the whole collection.
I also beg to mention that I have equelly informed the American
Legation in pern about the subject and believe that it is useful , that
1 should give notice to any other authority which may take an interest
in this exfair.
.It is probaole that our pictures have ghared the fate of the col-
lection pelonging to the Hungarian State , a& Mr. c;énky P director of
the Museum of arts in Budépest nas persomnslly directed the action of re-
moving all these pictures and other objects of art to pléces where they
should have been protected from bombing. Very likely the collection has
been evacuasted to Gemeny / eventually to Austr1a / before the Russian
troops entered Hungary and fell.perhaps into the hands of the Nazis , but
ali this 1 do not know for certain. At the end of March 1944 all the pié-
tures were still in Hungary. .
The Herzog collection of aet included pesides pictures , Very va-
luable old funitures , gobelins , Tugs , carpets end objects of silver ,
which all disappeafed.
. Unfortunately our home , where these objects were placed is utter-

1y destroyed , 80 1 do not believe , that our prOpérty ghould be send to

Hungary for.the time being.

laronn€ Elisabeth Weiss

th
Monte Estoril the 24 december 1945.

zeMnfﬂesd;MwW&mMAﬁwwM4M.

JTTERRREAIPRIRET B Y v ucHeI

CONFIDENTIAL
HERZOGO00000373
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List of th+ plctures belonging to Baron andré Herzog

-

Lo
jonington : Lendscape
orot : Femme Marguerite / dark haired women in blue 150 x loo ,
uyp : Cows / landséape 250 x 156 /
hardin : Still - life , fowl , fruit ete 200 x 150
louet : A man / black dressed , young , on wood
| . 80 x50 /
antin : Roses / in glase 70 x 5o /
an der Qoes: Madonna ; / on wood , was in velvet and gless
, ' case 40 x 30 /
euguin : S5till- 1life / green apples and & half profile
Ty . . - 50 x 35 /
ianpetrino ¢ Christ
reco : St Andreas / dlue tone,part of the cross loo x 7o; ¥
" Mount of @lives ~/ well known in reproductions 200 x 150/
oya : Carnaval / night scene , house walls small fi-
~ gures 8o x 120 /
ucas : Wer scene / very dark 4o x 7o /
n Magdalenes legend / on wood , was in velvet and case ,
_ angels singing and playing /
avia : ?
ubens : Herodes meal i / many figures, rather scatchy 3o x 50 ,
1epols : Portrait _/ white haired jovial man in blue
with cap loo.x 7o /
erssprong @ A woman / black dress white cap 120 x To /
ilkile : The rabbit on the wall / children playing at shgdow pic}ures
o x 5o
encz : Portrait / very fat man in fur and velvet
200 x 150 /
ordenone : Adultress / many large figures 150 x 200 /
aite Wind mill landscape
rosyenor : River landscape

—2-
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Van Goyen

Breughel 1

-2-

River landscape

Still-life

Pollof de Vries @ Landscape

reco : "

.eninck :
'eTBYS ¢
tibot :

rivarini

[

arbaren
tiovanni Santi

>adl l14szlé

CONFIDENTIAL

Eepolio " Christ tortured
Big landscape

Noble man

Still life with dark woman
Madonna and saints

Apostle

: Pleta

Haystacks

The list of the pictures belonging to Baron Steven Herzog

160 x l}o
170 x 150
120 x 150
50 x 7o
éd x 75
70 ¥ 160
8o x jo

70 x 45

HERZOGO00000375
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5l£ii45t of the pictures belonging to Baronne Elisabeth Weiss

l

Opie : Lady X / elderly woman in red velvet 150 x 1lco /
Florentine master : Angels /.woohen conic gilded altarpiece loox 6o /
Goya : Bull fight / lagdscape with round tower 200 x Joc /
Courbet : Snow-landscape / dark castle in background ‘80 x 120 /

" Green landscape 150 x loo .
Munkdcsy 3 In the studio / very derk-, scatchy figures 50 x-To /

G. del Biondo : Madonna with angels 7/ on woed conic gilded 150 x oo /
/ like Luther, conic giided , was in

Bruyn : A man
velvet and wood cese 5c x 3o /
Renoir : Ladies portrait / looking aside,white dress 150 x loc /
Velasquez Don Balthasar / small boy in hunting dress 200 x 150 /
Greco : ¥ Holy femily 250 x 180
" 8t Jacod / very thin long, background of Toledo
. 100 x 50 /
Van-Dyck : Ladies portrait 200 x 150
Munkicsy : Interior with many figures " La visite " 8o x 150
Tizien ; Madonne Child end Joseph 60 x 1o
Giorgione : Adultress / wany figures 150 x 250 /.

CONFIDENTIAL HERZOG00000376
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] 364/1947.

Kedves Andrealtl

- Kdsgdndm szives sorait, Levele vétele utdn be-
sgélten Cslisgenty min. tandosos urral, Nydrddy helyettesdvel, éa
kifejtettem elétte, hogy ujabban annyi adat érkeszik a németek dltal
kiburcolt nagyértékil mikincsekrfl, melyek kutatdsa kbtelesasdglnk,
hogy feltétlenil ssilksdgiink van Minchenben tovébbra is a Magg mun-
kdjéra,  mit sem tudott arrél, hogy felmeriilt volna a vis:.sahivés
gondolata. Sajnos Hahn tabdcenok urral nem beszélhettem, mert Né-
metorszdgba utagott. Ha taldlkosik vele, legyen ssives tidvbzletem
tolmdosoldsdval megemliteni neki ez iigyben véleményemet és hogzd
fizni még azt, hogy miutdn a békeszerzSdésben & msi1dék kdrtalunitde
8a is ki van kitve, a legnagyobb igyekezettel kell eljarnunk, hogy
léssdk gondossdgunkat és jéimdulatunkat, mert killdnben ktmyen meg-
eshotik, hogy ridegen fogjdk k¥vetelni a kirtéritést, En 1tt a leg-
nagyobdb udvariassdggal igyekszem lesserelnl az elégedetlenkedlket
és biztatni Sket, hogy Németorszdgban mindent elkbvetink a hidnygé
mitkincsek felkutatdsdra. '

A sgobrokra vonatkozdélag idesdrom Balogh Joldn
Jegyeékét és Pigler Andor ast iigeni, hogy a hidnyjegyezékéd fenn-
tarja, mert itthon nem taldlja a képeket.

Szomoruan éllapitom meg, hogy a Hergzog gyijteméyy
8gyik legsgebb darsabja, Goya Karnevdlju nincs meg. Emnek felkutatdsa
érdekében mindent el kell kivetnink, Ragyon kérem, menjen ki Gras-
suuba Csdnkyhos és hallgassa ki as aldbbi kérdésekre. Pontos és
réazletes felvildgositdst kérjen téle, amivel elkerilheti agt, hogy
a kidrosultak-hazahozataldt kérjék.

1./ A budafoki Labor mivek pincéjében volt tib-
bek kdz8tt a Herzog gyljtemény Goya XKarnevédlja, Rubens: Herodes lalkoi
md ja, Lotz Firdéz8 ndk cimi képe /3 3 akt s/,'Fragonard né alakja,
Valamint, egy nagy Teniers gobelim Xb. 40 alakkal., Egek is a tUbbi
képpel egyltt felkerilttek a Svédbhegyre Heim Péterhes, Ott bontottdk
ki a 14ddkat, de ezek a képek és a gobelin nem kerilltek a Sgépmiivé-
IR NEE IR

0] RATYER PONT; LivEl e “f
shirntt 2 bIM XN i j'?/
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sgeti Mugeumba és nem sgdllitattax a ttbbivel egyitt Nyugatrs. ldtta-

e egeket ott Cadnky és mit tud réluk?
2./ A 202/1944, szdmy dtvételi jegyslkinyv sze-

rint Csdnky a Herzog palotdbdl elvitt egy rekesggomdncos Krisgtust

ép evangélistdkat Sbrdzold tdbldt. /s 22.5+11 3/« Hol van?
3,/ B4ré Hersog Istvdn sgemlfhegyi villdjdbél

elvitt miltdrgyak kvzil hidnysik egy fedeles ktnigsbergl 1685.L.H.

mesterjegytl kupa. Hol Yan?
4,/ Hbénysik a Herzog Istvénnak Sirokrdl elvitt

ntitdrgyairsl asdélé jegysSktnyv. Ki volt ott kint? Kem-e Balde Piri

1483167 Kérink felvildgositinte
5./ Edldi névére feluntatott egy Csdnky éltal

aldirt jegyslkinyvet, melyben fel vannuk sorolva azok e sdutemyytiy-
gyak és éBsperek, melyeket Kildl Ipolysdg mellettd néz4bél hozott
el. Hol vannak egzek a tdrgyak?

6./ Littmanné esist aySesgktz késnletét aszal
vitte el Pastinszky, hogy 8zt valami intézet étkezdéjére gog)ék fel-
heegndlni, Mit tud errfl?

7./ ¥i van 3trauss PAY képeivel; melyekbdl csak
egy rész kerilt meg?

8./ A 88146 kormdnybiztos. dgnnk a Hitelbenkban
16v8 1323/1V. szdmn rekeoasében, melyst utoljéra 1944. juliug 27-én

nyitottak ki, mi volt és mi maradt o3 utén?
. 8./ Elveszett a Wolffner gyijteménybbl Sginyel

Tutsingl sétija é8 a Spépmiivéspeti Mugeun tulajdondban 1lévé Ssinyels
vitorlés a starembergi tavon oimit kie képe. Mit tud ezekrsl, mikor

és hol ldtta ustoljéra? ‘
Jdesérom a Hersog féle Goys éas Rubens kép, va-

lamint & Tenlers gobelin fotéit a mémetorszigl nyomozdshos.
Tovdbbé idegdrom e Hatvany caaléd bvejelentéeét,
amelyben benne van & hires porael ldn gyijtenény és Hatveny Bertalan
keletli gylijteményének lajstroma. As elvitel kidrilményeire is adato-
kat tartalmaz & bejelentéa, ani témpontul s20lgdlhat a nyomosdshos.
A Seildrd féle Josephin cpdegdrnd aranyozott
eziist készlete ligyében sgeretnék valami eredményt elérni, Nem lehet
ne-e Granvilie hadnagyot 1evélben megkeresnl, Vagy as utédjatdél mer

tudni velamit?
A Herzog képek visssaadésa ugyéven megkerestem

a Kiliugyminisstériumot. Etgben nélam jért a Vaiss o-;}éd Ugyvédje
és mutatott egy levelat Welss Alfonstgl, melyben azl irja, hogy me;
kapva a Minchenben 16v6 Herzog képek Pegyzdkés megéllapitotta, hog

0) wacTan : ' .
yizrestt (VR JE L e B
. KLTPIr i LLVELTAR
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sgylz sem a felesdge tulajdona. Ast hiszem, ezek utdn nem fognak ne-

hégedget csindlni a visszaaddsnak.
Ha médja lenne utdna nézni, idesdrom még a

Nemgeti Mugzeumhom a korminybiztosadgtél érkezett érteaitént egy

Kossuth levélrél. .
Ezek utdn ellre is kiszinve ssives munkdjdt

é8 tolmdcsolva a rmuzeumiak lUdvBzletét maradok dsginte tiszteld
hives
Budapest, 1947. mirciue hé 21.

nys min, osztdlyfgndk
- min. bigtos.

Dre Domdn Andrea urhSlgynek

Minehen
Collecting Ars Foint
Arcis~atrasse 10,

KOZHONT; Livi(TAR

1] unmtn i ]
EVELT
10zP0anl L | _(f"/
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XIX-1-121.36471947 (1.d) GG. XIX-I-12

364/1947

NEW HUNGARIAN
CENTRAL ARCHIVES

Dear Andrea!

Thank you for your kind words. After having received your letter I talked to
ministerial counselor Mr. Csikszenty, who is the deputy of Nyarady and I explained to him
that we receive so many details about the works of art which were taken away by the
Germans, the search for which is our duty, that your further work in Munich is inevitably
necessary. He did not know anything about the idea that the thought of a call- back would
have occurred. Unfortunately I did not talk to Counselor Hahn since he travelied to Germany.
If .you meet him, while assuring him of my regards be as kind as to inform him of my opinion
concerning this matter and to add that because the peace treaty determines the compensation
of the Jews we are to act with the greatest possible eagerness, so that our attention and
benevolence Becomes perceivable, or if not it might very well happen that they will rigidly
demand the compensation. Here, 1 am trying to calm the rabble- rousers as politely as possible
and to bolster them that in Germany we are doing all what we can to detect their missing
treasures.

In connection with the sculptures 1 attach hereafter the listing of Jolan Balogh and
Andor Pigler says the inventory of missing m items is still valid because he does not find the
pictures in the country.

I am sad to announce that one of the most beautiful items of the Herzog collection, the
Carnival from Goya is missing. We must do everything that is possible to find it | would very
much like to request you to go out to Csanky at Grassau and ask him the following questions.
You are to pursue precise and detailed information with which he could avoid that the
aggrieved persons request his forceful return to Hungary.

1. Among others the Camival from Goya, the Feast of Herodes from Rubens, the
Bathing women from Lotz /3 nudes/, the female torso of Fragonard and a grand Teniers
tapestry with approximately 40 figures were found in the basement of the Labor Works in
Budafok. These just as the other paintings were taken to the Svab-hill for Péter Heim .There

they have opened the crates, but these pictures and the tapestry were not taken to the Museum

NEW HUNGARIJAN
CENTRAL ARCHIVES

HUNGO010774
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of Fine Arts, nor were they transported with all the others to the West. Did Csanky see these
items there and what does he know about them?

2. According to protocol of receipt no.. 202/1944 Csanky took away from the Herzog
palace a Christ of cloisonne enamel and an easel painting showing Lutherans. /22.5 + 11/.
Where are these?

3. A flagon from Koénigsberg with the master- engraving 1685.L.H. is missing from
the treasures which were taken away from the Szeml6hegy mansion of Baron Istvan Herzog.
Where is it?

4. The inventory listing of Istvan Herzog's treasures which were taken away from
Sirok is missing. Who was out there? Was it not Laszlo Balas-Piri? We request clarification.

5. The elder sister of Kaldi presented a protocol signed by Csanky on which those
artistic items and jewelry are listed which he took away from Kaldi’s house located by the
Ipolysag. Where are these items?

6. Pastinszky took away the silver cutlery set of Mrs. Littman saying that it will be
used in the cafeteria of some sort of an institute. What does he know, about these?

7. What happened to the pictures of P4l Strauss in view of the fact that only a part of
them were recovered?

8 What was in the cabinet of the Jewish government commissary numbered: 1323/1V.
at the Hitelbank, opened on July 27th, 1944 for the last time, and what remained in it after this
occasion?

9. The walk of Szinyei at Tutzing and the Sail on the lake at Starenberg by Szinyei
possessed by the Museum of Fine Arts got lost from the Wolffner collection. What does he
know about these, when and where did he last see them?

For the investigation carried out in Germany 1 attach the photographs of Herzog's
Goya and Rubens paintings and that of the Teniers tapestry.

Furthermore 1 attach the report of the Hatvany family which deals with the famous
collection of porcelains and the catalog of Bertalan Hatvany’s oriental collection. The report
contains details about the circumstances how these things were took away which may serve as
clues to the investigation.

I would like to achieve some result concerning the gold plated silver set of empress
Josephine of Szilard. Wouldn't it be possible to address lieutenant Granville in a letter or to
get hold of some news from his successor?

In connection with the return of the Herzog pictures I contacted the Ministry of

Foreign Affairs. In the meantime the lawyer of the Weiss family paid me a visit and shown

NEW HUNGARTAN
CENTRAL ARCHIVES
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me a letter from Alfons Weiss in which he expresses that after having received the list of
Herzog pictures from Munich he discovered that none are the possessions of his wife. 1 think
that after this they will not be making difficulties with handing them back.

If you had a chance to deal with the matter I attach hereinafter a notice sent by the
government commissary to the National Museum concerning a letter of Kossuth.

While thanking your kind assistance in advance and conveying the regards of the
people at the museum 1 assure you of my, sincerest respect.

Budapest, March 21, 1947.

[illegible signature]
retired ministerial chief of dep.

ministerial commissioner

ToDr. Andrea Doman
Munich

Collecting Ars Point

Arcis-strasse 10.

589

NEW HUNGARJAN
CENTRAL ARCHIVES
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Tiezstelt Bardtom!

Nem rég 8z ittenl lupokban k&zlemén:
Jelent meg, mely arrél szél, hogy Silbermann 48 Elkdnm magyar ‘
mli¥ereckedlk a waghingtoni magyar kvetségnek Szinyei Merse Pil
eCyik arcképet 4dbrdzold festményét ajdmdékozt:ik, Mi, akik itt¢
nyilvintartjuk Szinyei Usszes milveit, e kzleménybbl mem tudjuk
mepdillopitani, hogy melyik képrél van 826, Csak nem ag Anya én
gyexrmeke ciml, régen lappangs és csak £ényképrél ismert fest~
ményral?

Hagyon lekbtelezmél, ha tdjékoztdtndl benniin-
ket e képr&}, rnegirndd, mit dbrdzol, fdra, Vagy vdsgonra vam-e fe
frptve, milyen r mérete és mi a szigndldsa. Ha még fényképet is
kaprinlc »61a, az lenne a legjobb,

Egyben megemlitem a Miinchenben 16v§ br. Hergog
féle kli~k ioyit, amalyeknek Budapestre vald visszaszdl1litdsdt
br. Welnomdt Hercopr Erezsi tiltakozdssra megtagadtdk. E képek -
réezhon jtevzoy Jatvda és Hersog Amdrés kiskoru brikusel tulajdona
én az vlahviaket m budapesti drvaszék képviseki, Aséta Oppler
Ugyvdd ur Lemvtztott nekem egy levelst, ;melybeﬁ br Weiss Alfons‘
ur ¥ijelenti, hogy a Milnchenben 16vé képek kozott,ugy értestlt,
ningn 2 felendgének tulajdoma, Tehdt a sdrlat nem imdokolt, o

melynal £av0ld4nsdt hivatalos uton is kértiik, Amennyiben médodban

t

ven, “eikidrlek, hogy a felpldéa ligyében lépéseket tenn{méltdz—

toge’l,

C s A I
WA D - L O I]_/l/:J“T (/L/

0) waaYaR
sorronti LiviLAR .

HUNG010787
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Ha Welssékkel, Korimékkal, Kormfeldékkel
tal4lkozol kérlek, add 4% mekik meleg ildvigletemet és biztosited
ket, hogy nagy értékii miukimcseik felkutatdsdra mindent el fogok

kivetni.

Fogadd 6szimte majgyrabecsiilésem xifejegéadts

Budapest, 1947. mdrcius 27.

éyf&hbk

min. biztos.

g=a

Vashington

Graendy Pangik Alpdir k¥vet urask

Magfnr kbvetaég.

PP T W TV B SR T Cf()e)
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401/1947
Subsequent doc.: 611947

My distinguished Friend,

An announcement has appeared recently in some local papers reporting the donation of a
portrait by Pal Szinyei Merse to the Hunganian Embassy in Washington by two Hungarian art
traders Silbermann and Elkan. Even though we keep track of all works of Szinyei here, we cannot
establish from the communication what painting it is about. Perhaps the one titled Mother and
child, the long latent painting that we only know from photographs?

We would feel obliged if you could give us information concerning the painting writing
us what exactly it represents, if it is painted on panel or canvas, what its size is, and what
signature is on it. If you could also send a photograph, that would be the best.

At the same time let me also mention the case of the paintings of Baron Herzog whose
return to Budapest was refused as a result of protest by Erzsi Herzog, Baroness Weiss. These
paintings constitute the property partly of Istvan Herzog and the minor aged heirs of Andrés
Herzog, the latter being represented by the Board of Guardians of Budapest. Attorney Mr. Oppler
has shown me a letter in which Baron Alfonz Weiss states that the paintings in Munich - to his
best information — do not include his wife’s painting. So the attachment is not justified, and we
have requested lifting it through official channels. If you have a chance to do so please be so kind

as to take steps to release the paintings from attachment.

XIX-I-12-401/1947 (1d) NEW HUNGARIAN 675
CENTRAL ARCHIVES
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Should you meet the Weiss, the Korins, or the Kornfelds please give them my warm
greetings, and assure them that 1 will do all in my power to find their very valuable artworks

Please accept the expression of my sincerest appreciation:

Budapest, March 27, 1947

(illegible signature)
Ret. Min. Head of Dept.

Ministerial Commuissioner

NEW ITUNGARIAN
CENTRAIL ARCHIVES

To Mr. Aladar Szegedi Maszak Ambassador

Washington

Hungarian Embassy

XIX--12-401/1947 (1d)

HUNGO010790
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Kétes tartdzkoddsi helyen: : N
1/ Hugo ven der Goes: Madonna

2/ Filippo Lippifksvet./: Madonna

3/ Memling kiv,: Madonna

4/ Daumier : "

5/ Manet: ?

6/ Sisley: i

Egy-két dolog még a KormAnybizotesdgon van.

Kivé el nélkill muzedlis,

o L i iy,
JPAPEST, XIY., DO

273/1949 82, «6 (+ DOZSA GYORGY-UT 41. Térgy: Herzog Andrés, 11-

DE L 2 P ¢ -y letve Hersog Istvédn tulaj.
COSSL AT : : dg;eébél Uredtt képek jegy-

"‘:..g.' % A e ] . v : 1 :
ot _A Magyar' Nemzeti Muzeum B

‘5 Bagytolintetd Tandosdnal oo

oy Sy S Y ok : Budapest

;- o byt * i '-_‘,. ! L -—-.-.E__.

o

¥ellékelten van'szerencsém moglitideny Herszog Andrés, illstve Hergzog'
Istvén tulajdonébél ez 0,M4,826rmitvészets Muzeum é5 ag Elhurcolt Javal M{~
nisgzteri Biztossédga 41tal 8rz8ti képek térgyédban a vallés- 6s kidzoktat&s™.
Miniszter urhos intérett feltorjesstéa inket, Kérem & Nagyt:ek:!.::ﬂ;at:u :
Tandosot, ‘hog¥~ dtiratunkat Jévéhagyblagos tudomésulvétel utéan 1lletékes
helyre tovébbitani sziveskedjék, ‘
- Budapest,” 1949, 6v1: épr!.lis hé 28-4n,

2 b R, Sk Kivalé tisztelettel

¥ O, Szémillvés zotd Muzeum é

; f£6igazgatéja
/ &%
g x:-'.‘\ "" .
“. 5, ORSZAGOS LEVELTAR
Lo K szekeld
™ . -

Wt Zoaua 1y @ et
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BUDAPESI, XIV.,DOZSAGYORGY-UT4‘. Térgy: HerZOg Andrés’ {1letve
273/1949 8z, Herzog Istvin tulajdondbdl Brzott
képek jogyzéke,

Miniszter Ur 1
Herzog Andrés, 1lletve Herzopg Istvén tulejdondbbl az O,.M.Szbdpmliivészett

Muzeum Ss-az-Elhurcolt Javak Minlezberi Biztossdga Altal Brzdtt képek az O,
M. Szépmivéazetl Muzeumban az alébblalk:

Greco: Krisztus az olajfdk hegyén, Greco egyik legtibbet reprodukAlt fémi-
ve

Greco: Kriszbtus elfogatésa /Espolio/ Aligsg:r egy nyllvéntartott jelent6s
a téga, - )

Greco: Szt, Andréds apostol greOO apostolaorozatanak kdomelkedsd

arabja

Glovannl 8antli: Holt Krisgtus . A BPurlington Magazinebén publikdlva
mint a mester egy fontos alkotdsa/1924,

Vivarini: Medonna E mestertfl a muzeumnak nincsen képe

Pordenone: NUi arckép Reprezentativ renalssance ntii arckép

Polidoro Ianzani: Hézasségtdrd nd A Westminster gyljt,.bsl, Tiziemnak 1s

‘ tula jdonitottik

Zurbarans 8zt, Andrés Zurbaren fimuve

Corot: N margarétiéval Corot ritka figurdlis képel ktzil az
ogyetlen Magyarorszépon

Ribot: Gsendélet A hiényos francia képanyagnak fontos
klegészitése

Courbet: A forrds " " u "

Gourbet: A neufchatell kastély "

Palmié: T&jkép . Kevésbé jelentds alkothsok, a Muzeum

Thomas: TAjkép i nem tart réjuk igényt,

Incas: Forradalom

1947 épr. 27-én a fertl képeket szakértd bisottsér megbtekintette, A
szemlén Jelenvoltak Qltvényl Imre, & Nemzeti Muzeum olnBke, Bényl Ldszlé6,
8 VEM. kikulddttJe, Jeszenszky Séndor,a Miniszteri Biztossdg vezetje,
Genthon Istvén,a Szépmivészetl Nuzeum fOilpazgatéjn éa & Muzeum szalkértdi.
A vizottsdg egyhanguan a kivetkezlket Allapitotta meg: Az egykor viléghirt
Nemes Marcell gyljteménybSl szérmazé képek, az utolad hérom kivételével,
Jelentds mutérgyak, a mugeum anyagénak s igy a nemzetl vapyonnak fontos’ ki-
opéseitdl, Az orszégbll valéd lowdtedliket a bizottsdg egyhanguan ellenzi. .

Dr. 0Ortutay Gyula wnak
vallés- 68 kézoktatéslgyl minisster
Budapest

HUNG011604
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-2—

A Szépmuvészeti Muzeum tudomése szerint a Herzog gyujtonénybdl & ki-
vetkoz8 képek vannak még Budapesten:

Az gFasz RaltwrIntozetben:

Clouet: Pérfiarckép
R, 4e Vries: TAJkép
Dom, Tiepolo: Erisztus és a megszéllott.

cﬂ6¥98=kiﬁgggQQ>bu&aﬁdonéban¢

B. Bruyn: Pérfiképmés

Olusz feotl: Qlvusd né

greco: Sgent Csaléd

F. Iippi kovetSje: Madonna gyermelckel.

ngggggégnﬂérizetében:

T{epolo: Aeneas megdicsiitlése

v, Crivelli: Madonne
Tispolo: FPase
' gsmeretlen holyent
P; Bordone: N&i arckép
Rubens: Sirbvatétel
Garriere: Qyermekfe]
Van QGoyen: Folyéparti té]

A fenti képek jelentés mﬂalknténok, a muzcum széméra igen nagy
fontossfggal birnak. Pillanatnyi elhelyezésuk nem nyujt biztositékoh arra,
hogy &z o;szégban marad janak, anndl is inkébb, mert e gy\Wjtemény néhény fel-
becsiilhetetlen értékd darabjés /G5FET Tebk G k6PEL, atb/ az utovbbl esztendlk
folyamén kicsempészték. Ezért javasolhaté, hogy & még hozzaférhet darabok
a Szépmuvészeti Muzeumnsk adassanak At megirzésre.

Fogadja kérem ¥Miniszter Ur, meglitltnbdztetett tiazteleten nyilvénl-

tését,
Budapest, 1949.-6vi Apridts’

~ 2

-~ -~
3087 ;""J /11‘\- "Z . /f -
1207

A .
[&
Tl . 8z 0 M.Szbmlvészetl Muzounm
‘§§== f61gazgat6ja

ZCO/ \0 Ci 7

HUNG011605
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,1/ Greco:
- 2/ Greco:
.3/ Greco:

4/ Greco:

Szent Andréds

Krisztus az Olajfdk hegyén
Krigztus elfogatésa
I1d6sebb Szent Jakab

8/ Polider Lenzeni: Krisztus és a hizaaségtord né

6/ Giovanni Santi: Holt Krisztus

7/ Velasquez isk.: Inféns

8/ Angol festS/Peter/: Férfiarckép

v/ Courbets A nyoni kasldly

1¢/ Courbet: TéJjkép

11/ Gorot: NS virdggal

——— s 0" v - — " — - T - S i oy e Sy s - e = S - e . = e v E A

I'uzeumnil, rmint letét / a RendSrségtsl 4dtadva/: ¢

1/ Vivorini: Szent csalidd

v 2/  Zurbaran: Szent Andrés

.3/ Ribaud:

Csendélet

.4/ A forréds

- o o o O 0 s B T W G PV Sy T T e R R s e Gy Bt o oy S e e Ve o Gt = 4 T i U e W A e i w TS T s e = YW e W vm e W o o

Kildnbozd helyeken:

-1/ Paris Bordonet N61 arckép /Bankban, Hendorség tudja/

. 2/ Tiepolo:

Krisztus és a megszdllott Ulasz Kivetség

.3/ CGlouet: ¥érfiarckép "

. 4/ Vriea: Holland t4] "

5/ Bruyer: Férflarckép Weisz Alfonzné

8/ Romagnai festS: NO6i arckép "

.7/ Greco: Szent csaldd v

liikereskedésbens:

.1/ Tiepolo:

2/ Geuquin:

Aeneas megdicsGillése

Onarckép ;

B AP o S "

HUNG011606
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Council of the Hungarian National Museum
Budapest, VIIl. Muzeum krt. 14.

Telephone: 138-014;

No. 749/1949 Re: List of paintings from the property of Andras Herzog and
Istvan Herzog being safeguarded.
Annex no. 1
Dear Minister,

| hereby submit to you the report of the Director General of the National Museum of Fine
Arts made in the subject referred to hereabove on behalf of the Council of the Hungarian
National Museum.
With my greatest respect,
Budapest, May 4, 1949
On behalf of the Council:

Presidential Councilor of the
Hungarian National Museum

To Dr. Gyula Ortutay
Minister of Religion and Public Education

Budapest

HUNGARIAN NATIONAL GALLERY
Received on April 29, 1949.
No. 749/1949
Two annexes

handwriting:

List of paintings from the property of Andréas
Herzog and Istvan Herzog.

[illegible] May 7

Discussed on: May 9, 1949.

HUNG011607
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At doubtful place of residence:

1./ Hugo van der Goes: Madonna

2/ /Follower of/ Filippo Lippi: Madonna
3./ Follower of Memling: Madonna

4./ Daumier: Madonna

5/ Manet: ?

6./ Sisley: ?

A few artworks are still at the Office of the Government Commissioner.

All of them have museum value.

NATIONAL HUNGARIAN MUSEUM OF FINE ARTS

BUDAPEST, XIV., DOZSA GYORGY UT 41.

No. 273/1949 Re: List of paintings from the property
of Andras Herzog and Istvan
Herzog being safeguarded,

To the honorabie Council of the Hungarian National Museum

Budapest

Please find enclosed our submission sent to the Minister of Religion and Public
Education on the paintings constituting the property of Andras Herzog and Istvan Herzog,
safeguarded by the Hungarian National Museum of Fine Arts and the Office of the Ministerial
Commissioner for Artworks Taken from Public and Private Collections. We would like to
request the honorable Council to forward our transcript to the competent office after its
approval and acknowledgment.

Budapest, May 28, 1949
With the utmost respect,
[tondo format seal: Hungarian National Museum}
Director-General
of the N. H. Museum of Fine Arts

NATIONAL ARCHIVES
Section K

K726-1949-749

HUNGO011608
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NATIONAL HUNGARIAN MUSEUM OF FINE ARTS

BUDAPEST, XIV., DOZSA GYORGY UT 41.
No. 273/1949

Re: List of paintings from the property of
Andras Herzog and Istvan Herzog
being safeguarded.

Dear Minister,

The paintings constituting the property of Andras Herzog and Istvan Herzog,
safeguarded by the Hungarian National Museum of Fine Arts and the Office of the Ministerial
Commissioner for Artworks Taken from Public and Private Collections are the following:

El Greco: Christ on the Mount of Olives. One of the masterpieces of El Greco
reproduced the most often

E! Greco: The Arrest of Christ /Espolio/ An important, registered work of the master.

El Greco: Apostle Saint Andrew An outstanding piece of the apostle series of
El Greco

Giovanni Santi: Dead Christ Published in the Burlington Magazine as an
important artwork of the master (1924)

Vivarini: Madonna The museum has no painting from this
master

Pordenone: Portrait of a WWoman Representative renaissance portrait of a
woman

Polidoro Lanzani: The Adulteress From the Westminster Collection, it was also
attributed to Titian

Zurbaran: Saint Andrew The masterpiece of Zurbaran

Corot: Lady with a Marguerite The only one of Corot's figure paintings in
Hungary.

Ribot: Still Life An important supplement to the incomplete
French collection.

Courbet: The Spring An important supplement to the incomplete
French collection.

Courbet: The Castle of Neufchatel An important supplement to the incomplete
French collection.

Palmie: Landscape Less important artworks, the Museum does

not need them.
Thomas: Landscape

Lucas: Revolution

On April 27, 1947 an expert committee inspected the above paintings. The persons
present at the inspection: Imre Oltvanyi, Head of the National Museum, Laszlé Bényi,
delegate of the Ministry of Religion and Public Education, Sandor Jeszenszky, Head of the
Office of the Government Commissioner, Istvan Genthon, Director General of the Museum of
Fine Arts, and the experts of the Museum. The committee unanimously concluded that the
paintings from the formerly world famous collection of Marcell Nemes, with the exception of
the last three, are important artworks, and constitute an important supplement to the
collection of the Museum, and therefore to national property. The Commission unanimously
opposes their export.

ToDr.Gyula Ortutay
Minister of Religion and Public Education

Budapest

K726-1949-749 86.cs.

HUNG011609
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According to the information of the Museum of Fine Arts, the following other paintings
from the Herzog Collection are in Budapest:

In the [talian Cultural Institute:

Clouet: Portrait of a Man
R. de Vries: Landscape
Dom. Tiepolo: The Healing of the Possessed.

Under the ownership of Mrs. Alfonz Weiss:
B. Bruyn: Portrait of a Man

Italian painter. Woman reading
El Greco: Holy Family
Follower of F. Lippi: Madonna and Child.

Being safequarded by Dr. Oppler:

Tiepolo: The Apotheosis of Aeneas.
Vittorio Crivelli: Madonna
Tiepolo: Pasha

At an unknown location:

Paris Bordone: Portrait of a Woman
Rubens: Entombment
Garriere: Portrait of a Child
Jan van Goyen:; Landscape at the Riverside

The above paintings are masterpieces, and are of great importance to the Museum. Their
current location does not serve as a guarantee for their remaining in Hungary, especially as
some of the priceless pieces of this collection /e.g. “Drinkers” by Goya, etc./ have been
smuggled out of the country in the last years. Therefore it is recommended that the still
available artworks should be handed over to the Museum of Fine Arts for safekeeping.

With my greatest respects,

[tondo format seal: Hungarian National Museum)
Budapest, April 27, 1949

[Signature of Istvan Genthon)]
Director-General
of the N. H. Museum of Fine Arts

K726-1949-749 86.cs.

HUNGO011610



Case 1:10-cv-01261-ESH-AK Document 112-4

1./
21
3/
4/
5/
6./
71
8/
9./
10./
11./

Greco: Saint Andrew

Greco: Christ on the Mount of Olives
Greco: The Arrest of Christ

Greco: Saint James, the Elder

Polidoro Lanzani: Christ and the Adulteress
Giovanni Santi: Dead Christ

School of Velasquez: Infant

English painter /Peter/: Portrait of a Man
Courbet: The Castle of Nyon

Courbet: Landscape

Corot: Woman with flower

Filed 07/09/15 Page 65 of 80

Deposited in the Museum /handed over by the Police/:

1./
2/
3.1
4/

Vivarini: Holy Family
Zurbaran: Saint Andrew
Ribaud:; Still Life

The Spring

At various locations:

1./
2./
3/
4/
5/
6./
7./

Paris Bordone: Portrait of a Woman
Tiepolo: The Healing of the Possessed
Clouet: Portrait of a Man

Vries: Dutch landscape

Bruyer: Portrait of a Man

Painter from Romagna: Portrait of a Woman
Greco; Holy Family

/In the Bank, with the Police aware of such/

Italian Embassy
italian Embassy
Italian Embassy
Mrs. Alfonz Weiss
Mrs. Alfonz Weiss
Mrs. Alfonz Weiss ?

At an art dealer:

1./ Tiepolo: The Apotheosis of Aeneas.
2./ Gauguin: Self-portrait
K726-1949-749 86.cs.
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FANGULAGE 50O

\\i\f IMPACT

CERTIFICATE

The attached translation has been prepared by Impact Language Solutions Kft.
The translation reflects the text, where legible, of the appended source
Hungarian document in all respects.

February 27, 2014

Adiel Stephenson
Managing Director

HUNGO011612



Case 1:10-cv-01261-ESH-AK Document 112-4 Filed 07/09/15 Page 67 of 80

EXHIBIT 9
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Re; Review of the artworks stored in the Museum
MINIS TER FOR TRADE AND COOPERATIVES . . c
BUDATEST, V., SZABADSAG TER 17. of Fine Arts not representing historical

Post office box: Budapest 5, number: 150

Telephone: 126-710 value

Annex; 1 transcript
No. 16232/V/1./1949
Rapporteur: Janos Kapitany

Dear Minister,

I have been informed that the Museum of Fine Aris has been storing artworks that have no
museum value and for which the Museum has no particular need. In relation to this, the idea
has been raised that we might sell these artworks for valuable currency, provided that they are

really not needed, allowing us to thereby mitigate the country’s shortage of foreign currency.

You are kindly requested to order the Museum of Fine Arts to review the artworks that are
stored by them, but which, for the above reasons, are not necessary or are redundant, to
compile a value report on them, and to send it directly to the above named rapporteur as soon

as possible.

Also, please be advised that the owner of the Hercog collection safeguarded in the building of
the Museum of Fine Arts has applied for a permit to export the collection. In consideration of
the fact that these are art treasures of extremely high value, the Commission for the Export of

Paintings opposed their export.

1 am sending you the relevant transcript and request you to please evaluate the Commission’s

application included in Section 8 and to make a decision in this matter.

Budapest, April 16, 1949
[tondo format seal: Hungarian Ministry of Trade and Cooperatives]
By order of the Minister:
(illegible signature)
Lajos Kadar
Senior Advisor

To the Minister of Religion and Public Education.
oy Budapest
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217516

Received by the Ministry of
Religion and Public Education,
Budapest, April 22, 1949

Department:

Vi/2

Annexes

1.

Bé

110/d-3

Call word: Artworks

XIX-Y-1-h

HUNGO012511
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Budapest. April 12. 1949

'HUNGARIAN MINISTRY OF TRADE AND COOPERATIVES

Export Team

TRANSCRIPT No. 3.

of the meeting of the Commission for the Export of Paintings
held on April 12, 1949
In attendance:

for the Hungarian Ministry of Trade and Cooperatives Janos Kapitany
for the Economic High Council -
for the National Bank of Hungary Gyorgy Haris
for the Hungarian Export N. C. Miklos Magyar
for the Free Organization of Artists Nandor Kapos
for the Museum of Fine Arts Dr. Katalin David

o Mrs. Emo Berda

1. Under the namc “Kézmiiipari Nemzeti Vallalat™ (National Company of Handicrafts) a new
national company is being formed from OKISZ and certain departments of the State N. C. of
Handicrafts. Pursuant to the relevant decree of the Economic High Council. matters related to
paintings will be administered by the national company. Before the said national company
develops its functions, the H. Export N. C. will continue to administer matters related to
paintings in order to prevent the interruption of the already established contacts, and they will
carry on the administration of these matters until the National Company of Handicrafts
becomes suitable for their smooth takeover.

2. The representative of the National Company of Handicrafts reports that the cxport of the
paintings that belong to the Hoffer collcction discussed in the first scction of Transcript | can
be arranged once the Commission has completed its examination started in several directions.
According to the latter, the four paintings may be exported for Swiss francs equivalent to HUF
36,000.

3. The Commission requests the representative of the National Company of Handicrafts to write
to the Minister of Public Education and request him to order the Museum of Fine Ars to
review the museum artworks that are stored in the museum, but which do not represent
museum value, and to engage the members delegated by the Museum of Fine Arts to the
Commission for the Export of Paintings as well as the heads of the competent departments to
do this work.

4. Mrs. Géza Partos wishes to export the following paintings to Switzerland:

HUNG012512
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“Winter Landscape” by Jozsef Varga D., 60x80 cm, HUF 300
“Autumn Landscape”, by Kostyanfalvi, 60x80 cm. HUF 200
“Interieur”, by Apatfalvi. 60x80 cm, HUF 300
“8till Life with Flowers”. by Konpéiczy-Balogh, 60x80 cm, HUF 200
*Card Reading Fortune Teller”, by Komaromi-Katz, 60x80 cm, HUF 500

Total; HUF 1500

The Commission approves thc export for a consideration of an amount of Swiss francs

equivalent to HUF 1500,

5. The Commission approves the export of 25 paintings from the Solymosi Gallery, as discussed
in Section Il of Transcript 1, for USD 1000, and the export of 8 + 8 paintings, for a total off
HUF 390.

6. Mrs. Miklés Réna (widowed) wishes to export 8 artworks. and Arpad Ronek and Maria
Szant6 one artwork each, to Johannesburg, for British pounds equivalent to HUF 3210.

The Commission leaves the matter open.

7. Géza Dormandy, resident of Budapest wishes to export 43 antique pistols to the USA for a
total value of USD 300. The Commission requests the representative of the National Company
of Handicrafis to have the Muscum of Applicd Arts judge the weapons for their artistic valuc
and price, conceming the decorated pistols. In the event of a negative response, the collection
should be estimated by the National Museum.

8. The owner of the Herzog collection wants to sell, through a Dutch company, those pieces of
the collection that are being kept in custody in the building of the Museum of Fine Arts.

The Commission has established that these are art treasures of very high value which could
not be replaced, and, for this reason, they are against the export of the art treasures. By way of
the National Company of Handicrafts, the Commission requests the Ministry of Public
Education to have the artworks deposited with the Museum of Fine Arts, or to the extent the
opportunity is given, to buy them for the Muscum of Fine Arts.
Date as above
fillcgible signaturcs/
217516

HUNGO012513
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MINISTRY OF RELIGION AND PUBLIC

EDUCATION

No. 217.516 Received on Aprl 22, 1949

To the attention of’
Before delivery:
After delivery:
Before sending:

After sending; [illegible handwriting]

No. and date of submission:
16232/V/1/1949.sz.

Re: Review of the artworks stored in the
Museum of Fine Arts and not representing

historical value

APRIL 27, 1949
Department V1.2 Discardable in the year
Deadline:
No. of preceding document:No. of

subsequent document;

No. of case subject to simultaneous

Transcribed by:[illegible]  Consulted by:
[illegible]
Date of sending: April 28  Sent by:

Németh

Instructions on copying and enclosures
(illegible)

Settlement: In relation to the official letter written by the Minister for Trade and Cooperatives

and the Transcript sent in attachment, we are applying

to the Council of the Hungarian National Museum, Budapest.

Under reference No. 16232/V/1/1949, the Minister of Trade and Cooperatives

sent me an official letter in relation to the artworks stored in the Museum of Fine

Arts which have no museum value and are not necessary for the museum. In

relation to this, the idea was raised that these artworks, provided that they are

really not needed, could be sold abroad for valuable currency, allowing us to

thereby mitigate the country’s shortage of foreign currency.

HUNG012514
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I request the Council to order the Director-General of the Museum of Fine Arts to

review the artworks that are stored by them but are unnecessary, as per to the

above. The statement — indicating the value — compiled on them must be filed to

Department V1. 2 of the ministry under my direction as soon as possible.

Budapest, April 25, 1949
[illegible handwriting]

Code to the archives:

110/d 3

Artworks

HUNGO012516
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\NA.IMPACT

FANGUAGE SO0 L TONS

CERTIFICATE

The attached translation has been prepared by Impact Language Solutions Kft.
The translation reflects the text, where legible, of the appended source
Hungarian document in all respects.

February 27, 2014

Adiel Stephenson
Managing Director

HUNG012516
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Budapest
Fine Arts Museum

Elisabeth de Csepel
55 East 86 Street
New York, N.Y.

Esteemed Lady:

To my regret 1 am unable to give you a positive
reply to your letter in commection with the Opie painting,

The pajinting is Iin possession of the Museum, that
is to say in possession of the Hungarian State and according to our
laws it is not allowed to sell objects belonging to the State, Besindes,-
even Lf the said painting would not be inuthe Museum's possession,-
even then no permit could be given for the export of the painting from
the State's territory.

The purchase of the objacts of art from Artex, or
the permit to export any such object which is in private possession
against payment in foreign currency, can be granted only for objects
of unessential art-quality.

Unfortunately, on these grounds we are unable to
accept your proposition,

Budapest, July 16, 1968.
Sincerely

Dr. Claxa Garas

chief~-director

CONFIDENTIAL HERZOG00000383
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Case 1
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Case 1
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| ¥ L
dr.dnrenyl erenc ! o
félgozpaté o b
. H,
Vajda 4.

A Suzépmavéozetl Lhizeunm azakértdinek /dr.Urbach Zsuzsa -
dr.Myorges Lva/ véleménye alapjan vodettd nyllvanltdsra
Javeslont

Blicabeth Wels de Cnepel /55 Bast 86th Street Kew Yoxk, M.T.
10028/ Orzesi vely /Dr. Vicz Jézcefné Jr.Konkoly Hapdoina
Budapest GYOTIK ue e 1113/ tulu jdoudbang
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273 %4

31isabeth Wels de Osepel
55 bgst 86th Street

New Zork, N.Y.
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272/89
Measure.: Ulbach [illegible]
89 11 8. [iliegible]
Ann: Director-General of the Hungarian Museum of Fine Arts

With refetence to your letter of Dee 12, file no. 1122/88., I am sending copies of Dr. Erzsébet
Herzog’s (Elisabet W. de Csepel’s) old and recently dated powers of attorney. I am also
attaching a copy of my client’s handwritten letter, in which she requests, on the date of
January 19, 1989, that you release her deposited paintings to me. At the time of taking receipt
of the artworks, I will naturally provide you with the original documents.

The reason I have again chosen to contact you by post is because it was to no avail that 1
attempted to present my powers of attorney in person — no one was willing to receive me.

In closing, I wish to state that my client, the rightful owner of the paintings, wishes neither to
sell them nor to conclude a deposit contract with the Museum,

1 ask you, sir, to please notify me as soon as possible regarding when | can take possession of
the plctures.

Budapest, February 7, 1989

Y ours faithfully,
(illegible signature)
Dr. (Mrs.) Jozsef Vacz

1131. Bp. Gy®rok u. 5.

Co: Ulbach [illegible]

HUNG020303
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January 15, 1989

1 would be most grateful if you released the paintings listed in the untached annex 1o my attorney.
Dactor Mrs Magdolna Vicz née Korkoly.
Dr. Elizubeth de Csepel

HUNG020304
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A MAGYAR NEPKOZTARSASAG
FOKONZULATUSA
CONSULATE-GENERALE
OF THE HUNGARIAN PEOPLE'S REPUBLIC
8 EAST 75TH STREET. NEW YORK, N.Y. 10021
(212) 879-4126

T hereby certify the signeture and seal of ANDY TOMPOS,
a sample of which is in the possession of the Consulate-
General.

Consulate duty: $92

Consulate sub-log No.: 799/79

Dated: New York, Oclober 17, 1579

tondo format seal; A MAGYAR NEPKOZTARSASAG {illegible signature]
FOKONZULATUSA /Dr. Laszlé Kadar/
CONSULATE-GENERALE OF THE HUNGARIAN Vice-Consul
PEOPLE’S REPUBLIC

NEW YORK]

File No. 17528
POWER-OF-ATTORNEY

1 hereby authorlze attomey Dr, Mrs. Jézsef Vicz, Law Qffice No. (Budapest, 2060 Bicske, 11 Jizsef
A. Str.) to take passessian of my artworks and movables previously being safeguarded by Dr. Henrik
Lérant and the museums and to arrange for their safeguarding in her home. For my represeatation,

Budapest, . [Mlegible signature]
Signature of principal
1 approve the assumption of the case by Dr. Mrs. [illegible signature]
Jozsef Vicz, [seal: DBOUGLAS 8. SEAMAN
Notary Public, State of New York
No. 41-4651788
Attorney, Head of the Law Office Qualified in Queens County

Commission Expires March 30. 1981]]
[scal: the first line is illegible
206} Bicske, Jozsef A. w 11
Telephone: 06-21-10-061
Dr, Mrs. Magdolna Vécz Dr, née Konkoly
attorney}

All pariners of the office and all of its trainee attorncys are authonized for substitution:
Dated as above

illegible signasure]
Atlorney, Assigned to:

HUNG020305
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Museum of Fine Arts 1146 Budapest
Musée des Beaux-Arts XIV. Dozsa Gyorgy ot 41
ACKNOWLEDGEMENT OF RECEIPT 272/89

File closed: March 9, 1989

Based on the owner's power of attorney, 1 have today token over in unobjectionsble condition three
paintings under preservation order comprising the property of Elisabet Weiss de Csepel, née Dr.
Erszébet Herzog, which had been safeguarded as deposits in the Museum of Fine Arts:

1. Dutch painier, 17th century: Porrait of a Woman
Oil on oak wood pancl, 70x58 cm, framed
Former inventory number: L 3.014, preservation order number: 8/89

2. Austrian or Italian painter, 18th century: Adoration of the Magi
(in the inventory; G. Diziani 7)
Qil on canvas, 56x82.3 cm, in a gilded frame
Former inventory number: L 3.143, preservation arder number: 9/89

3. Austrian or Ialian puinter, 18th century: Adoration of the Shepherds
(in the inventory: G. Diziani %)
Oil on canvas, 55.8x81.8 cm, without a frame
Former inventory number: L, 3.144, prescrvation order number: 10/89

Dr. (Mrs.) Jézscf Vacz
Attomey
1113 Budapest Gydrdk u 5.
1 have hunded over the paintings.

Esztor Fébry
March 9, 1989, Budapest

The paintings have been deleted firam the inventory.
Eszter Fabry March 9, 1989.

HUNG020306
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I the undersigned notary public, hereby officially certify that the declaration on the opposite page
was signed by ELIZABETH W O CSEPEL personaily in front of e, on today's date, and to certify
this { have personally signed and officiaify siamped this document.

New York City

Ot 16, 1979
[illegible signature]

[stamp: ANDY TOMPOS

Notary Public, State of New York
No. 31-3998360

Qualified in New York Caunty
Commission Expires March 30, 1981]

[tondo format seal: A MAGYAR NEPKOZTARSASAG FOKONZULATUSA

CONSULATE-GENERALE OF THE HUNGARIAN PEOPLE’S REPUBLIC
NEW YORK]
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Museum of Fine Arts
Budapest
272/89

Elisabeth Weiss de Csepel
New York, N.Y. 10028
55 East 86th Street

USA

Dear Estcemed Madam,

In accordance with your request, we release the requested paintings to your proxy in Budapest. In
accordance with Hungarian law, we declare the paintings to be protected, pursuant to which they may
not be taken abroad, although they can be sold in Hungary.

We would like to indicate that the Muscum of Fine Arts would be happy to purchase the paintings
titled “The Nativity” and “The Adoration of the Magi" painted by an Austrian or Italian master from
the 18th century if you would likc to disposc of them, since two other pieces of this series are already
in our possession.

Wishing you and your dear family all the best.
Yours sincerely,
[illegible signature]
(Dr. Ferenc Merényi)
Director
[tondo format seal: Museum of Pine Arts]

Budapest, February 28, 1989

[illegible]

HUNG020308
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drafl leiter

Elisabeth Weiss de Csepel
New York. N.Y, 10028 1122/88 and 272/89
55 East 86th Street

Dear Esteemed Madam,

In accordance with your request, we release the requested paintings to your proxy in Budapest. in
accordance with Hungarian law, we declare the paintings to be protected, pursuant to which they may
not be taken abroad, although they can be sold in Hungary.

We would like to indicate that the Museum of Fine Arts would be happy to purchase the paintings
titled "“The Nativity” and “The Adoration of the Magi” painted by an Austrian or ltalian master from
the 18th century if you would like to dispose of them, since two other pieces of this series are already
in our possession.

Wishing you and your dear family all the besz.

Yours sincerely,
Dr. Ferenc Meréayi
Director
Typeable
February 28, 1989
[Hlegtbte signature]

[illegibic)
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Mecmorandum
ad 272/89
To the attention of Director Dr. Ferenc Merdnyi

Based on the power of allorney and authorization of Dr. Erzsébet Herzog, who lives in New York,
atiomey Dr. Mrs, Jézsef Vicz has requested the release of the three privately owned paintings which
are in the possession of the Muscum, based on the antecedents described in the attached documents.
Since we do not have any legal basis to reject the request, efter declaring the protection, I propose to
transfer the artworks lo the lcgal counsel of the owner, as verified with original documents, in
exchange for an acknowledgement of receipt.

1 would consider it appropriate for the Museum to disclose any potential interest in purchasing the
items directly to the owner, together with a reference 1o their protected status, in the direct notice
regarding the release.

Budapest, February 24, 1989
[illegible signature]

Dr. Tibor Sods
Legal Counsel

After filing:

Eva Nyerges Dept. Head

Please give your recommendations as 1o what to do.

February 27, 1989

[illegible signature]

[iltcgible]

HUNG020310
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Esgter Fabry

According to the information recetved from (illegible] you will issue the letier in question lo Mrs.
Jozsef Vdcz.

March 6, 1989

[illegible signature]

Memorandum
ad 272/89
[illegible}
-5

Ta the attention of Director Dr. Ferenc Merényi

Based on the power of attorney and authorization of Dr. Erzsébet Herzog, who lives in New York,
attorney Dr. Mrs. Jézsef Vicz has requested the release of the three privately owned paintings which
are in the possession of the Museum, based on the antecedents described in the attached documents.
Since we do not have any legal basis to reject the request, after declaring the protection, I propose to
transfer the atworks to the legal counsel of the owner, as verificd with original documents, in
exchange for an acknowledgement of receipt.

1 would consider it appropriate for the Museum to disclose any potential inferest in purchasing the
itcms directly 1o the owner, together with a reference 10 their protected status, in the direct notice
regarding the release.

Budupest, February 24, 1989
[illegible signawure]
Dr. Tibor Soés
Legal Counsel

After filing:

Eva Nyerges Dept. Head

Please give your recommendations as to whul to do.
February 27, 1989
lillegible signature]

It has been declared protected; the release is ta be arranged by the Oid Gallery, the arvworks are in

their storage facility.
The steps described in the last paragraph should also be taken by the Old Gallery.

[illegible signature]

HUNG020311
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Received: February 1989
{illegible]

To the Director of the Muscum of Fine Ants

With reference to your letter of Dec 12, file no. 1122/88., [ am sending copies of Dr. Erzsébet
Herzog's (Elisabet W. de Csepel's) old and recently dated powers of attomey. [ am also
attaching a copy of my client's handwrilten letter, in which she requests, on the date of
January 19, 1989, that you rclease her deposited paintings to me. At the time of taking receipt
of the artworks, [ will naturally provide you with the original documents.

The reason | have again chosen to contact you by post is because it_was to no avail that |
attempted to present my powers of attorney in = v i 2L
In closing, I wish to state that my client, the rightful owner of the paintings, wishes neither to
sell them nor to conclude a deposit contract with the Museum.

1 ask you, sir, to please notify me as soon as possible regarding when I can take possession of

the pictures.
Budapest, February 7, 1989
Yours sincerely,
[illegrble signature]
Dr. Mrs. Jozsef Vicz
1113 Budapest, Gybrok u. §
* Iho talked to the attorney?
Why didn’t they It her present her case personally?!
February 27, 1989
[illegible signature]

HUNG020312
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27289
-5
Dr. Fereac Merényi
Director
H.

A. Vajda

Rased on the opinion of the experts of the Museum of Fine Arts (Dr. Zsuzsa Urbach, Dr. Eva
Nyerges), I propose that the following be declared to be protected:

Elisabeth Weis do Csepel (55 Bast 86th Street New York, N.Y. 10028) Place of safeguarding
(Dr. Magdolna Mrs, Dr. Jézzef Vécz née Konkoly, Budapest, Gy6rok w 5. 1113), who owns:

Austrian or Italian master, 18th century; The Adoration of the Magi; oil, canvas; 56 x 2.3 cm

Austrian or ltalian_master, 17th centucy; The Nativity (The Adoration of the Shepherds), oil,
canvas; 558 x81.8cm

Dutch painter, 17th cenwry; Portrait of 8 Woman, oil, oak, 70x58 cm

Budapest, March 1, 1989
[llegible signature]
DJr. Fva Nyerges
Head of the Records Department

SEEN: March 3, 1989
[ilegible signature]

HUNG020313



Case 1:10-cv-01261-ESH-AK Document 112-5 Filed 07/09/15 Page 29 of 57

272,89

Elisabeth Weis de Csepel
55 East 86th Street

New York, N.Y.

10028

Place of safeguarding:
Dr. Mrs. Jozsef Vacz
Dr. Magdolna Konkoly
Budapest

Budapest, Gybrttk u. 5.
1113

9/89

Austrizn or ltalian raaster, 7th century: The Nativity (The Adoration of the Shepherds), oil, canvas;
55 8 x 81.8 cm (stretched onto a new canvas in 1961, but the paint layer darkened intensely).

The seated figure of the young Mary in the middle on the left side, in front of a dark stahle, wearing
red clothes and a blue cloak, and a white scarf on her head. She is spreading out the sheet that covers
the child Jesus with both hands, the infant is lying before her on the straw. Joseph i3 standing in the
background on the leR, pointing towards the child, before whom a shepherd kneeling, In the
foreground on the Icft, a shepherd is bowing down to the ground, another shepherd in red clothes is
knecling on the right, with a Jamp in front of him. Three figures are visible in the background on the
right, the young boy in the middle is holding a basket.

Deposit No. at the Muscum of Fine Arts: L.3.144. No frame.

March 9

[illegible]

HUNG020314
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27289
Flisabeth Weis de Csepel
35 Sast 86th Strect
New York, N.Y.
10028

Place of custody:
Dr. Mrs., Jousef Vacz
Dr. Magdolna Konkoly

Budapest
Gydrbk u. 5.
1113
10/89
Austrian or Italian master, 18th century; The Adoration of the Magi; oil, canvas; 56 x 82.3 cm

Mary is sitting on the right in frons of a dilapidated stable with the Child in her lap. She Is wearing red
clothes and a blue cloak. The old king is kneeling before the child Jesus and kissing his hands. The
king in the middie is kneeling to the right, wmed, with a cup with a cover before him. The young
black king is standing on the left, with his back towards the viewer, holding a homn cup in his hand.
One of his servants is holding a parasol above him, black servants can be seen behind him. Two bays
are standing in the background to the right,

Deposit No. at the Museum of Fine Arts; L.3.143.

Tags on the back of the painting: Nemes F 128 and State Security Police

G.1. Tiepolo Adoration of the Magi

March 3, 1989
[illegible signature]
[illegible]
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Elisabeth Weiss de Csepel
35 Sast 86th Street

New York, N.Y.

10028

Place of custody:

Dr. Mrs. Jozsef Vicz
Dr. Magdolna Konkoly
Budapest

Gyorak str, 5,

1113

8/89

Dutch painter, 7th century: Portreit of 8 Woman; oil, otk, 70 x 58 em (Put together from three sheets,
on the places of fitting the adhesive is loose. There are deficiencies in the painting, the picture was
restored at the musenm in 1988,

Half figure of 8 young woman, slightly turned to the left, in front of a dark background. Her hair is
reddish-blonde, she has a black scarf on her head, with a white shoulder collar over her black clothes,
gold brecade hem below, and a decorative ribbon on it.

It is a half-length portrait; the woman's hands are not seen,

Deposit No. at the Museum of Finc Arts: L.3.014.

March 3, 1989

[iliegible signature]
[tondo format seal: MUSEUM OF FINE ARTS]

{illegible]
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IMPACT

LANGUAGE S5O0LUTIONS

CERTIFICATE

The attached translation has been prepared by Impact Language Solutions Kift.
The translation reflects the text, where legible, of the appended source
Hungarian document in all respects.

February 27, 2014

Managing Director

HUNG020317
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EXHIBIT 12
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA

DAVID L. De CSEPEL, et al.,
Plaintiffs,

vs.

REPUBLIC OF HUNGARY, et al.,

Defendants.

No.
1:10-CV-01261 (ESH)

T s s Nl s Nl il P o

Rule 30(b) (6) Deposition of Maria Mihaly

taken on

Thursday, April 16, 2015

Budapest, Hungary

Reported by: Shelle Higgins

CSR NO. 10455, CLVS

EUROPEAN COURT

REPORTING
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director as a single person. Of course the director
general assigns certain tasks to other staff members,
so I'm dealing with the inventory books. I supervise
the entries in them.

Q. So you're generally familiar with the
inventory systems used by the museum?

A, In general, I do.

Q. Okay. The museum maintains an inventory

known as the core inventory; right?

A. Yes, it does.

Q. It also maintains a deposit inventory;
right?

A. Yes.

Q. What is the difference between the core

inventory and the deposit inventory?

A. Items in the collection of the museum are
recorded in the core inventory. In this case, these
items are owned by the State of Hungary.

On the other hand, the deposit inventory
includes items that are kept safeguarded by the
Museum of Fine Arts as deposits or for some other
reason.

Q. What other reason would an artwork be on the
deposit inventory?

A. It can be deposited by someone like the

EUROPEAN COURT REPORTING

www . EuropeanCourtReporting.com
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owner. Or in previous times, especially due to
historical circumstances, someone like an authority
can be the depositor. Other authorities, for
example, customs authorities or police, also place
its items into the deposit with us.

The point of this practice is these are
items that are captured by the state border and are
confiscated or seized because they were being
smuggled out or in the country.

Q. If an artwork comes into the museum today,
who decides which inventory it is placed on?

A. If it becomes part of the collection of the
museum, and it can become part of it in various ways,
then it's the manager of the particular collection
that deals with that area of items, of course with
the knowledge of the Director General.

Q. And has that always been the practice at the
museum going back in the past?

MR. STAUBER: Objection. Can you put that
in some sort of time frame? The past, do you mean
for the past 50 years, past 10 years?

MS. BENENATI: I'll rephrase the question.

MR. STAUBER: Thanks.

BY MS. BENENATI:

Q. For how long has that been the practice in

EUROPEAN COURT REPORTING
www . EuropeanCourtReporting.com
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EXHIBIT 13
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DR. ODON BERZSENYI
ATTORNEY
Budapest, XI., Barték Béla ut. 23.11.22
Budapest, June 28, 1948
241/948
To Dr. Sandor Jeszenszky
ret. Ministry Department Head
Ministerial Commissioner

National Archives of Hungary XIX-1-12-241/1948 (2.d)

Dear Ministerial Commissioner,

In response to your inquiry (date: June 21 of this year; number: 215/1948) about
some of the paintings owned by Istvan Herzog, let me inform you that the paintings identified
by yourself were not listed in the inventory handed over to me and the Orphans' Court by the
former guardian Mrs. Istvan Herzog on June 6, 1947 (when | took over the guardian's role). |
have not received any inventory of them, let alone the paintings themselves, from the former
guardian. However, | am privately informed that Zurbaran's painting titled "Saint Andrew” is in
security deposit with the financial institution Pesti Magyar Kereskedelmi Bank.

| have no accurate knowledge of the whereabouts of the other three paintings (Greco:
Annunciation; Goya: Drinker; and Konnick: Landscape).

Upon my inquiry, art historian Zoltan Antal (District 2, Szasz Karoly utca 4) gave me
unverifiable rumors about the three pictures. He could probably furnish you with the same
information.

Finally, | must add that, from the perspective of private law, | am not entirely
convinced that the paintings you inquire about are owned by my client as they were
transferred to his wife via a notarial deed in 1944. While this transfer was effected under the
so-called Jew Act, it has not yet been legally contested so far.

Yours sincerely,
Dr. Odon Berzsenyi
official prosecutor, as the guardian of Istvan Herzog
Settled: under no. 349/948
a.a

Bp, June 7, 1948

(illegible handwriting) NEW HUNGARIAN 777
CENTRAL ARCHIVES
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Hungarian document in all respects.

February 27, 2014

Adiel Stephenson
Managing Director
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA

navin 1. de CSFPEL, et al.,
Plaintifts,

Vs, No. 1:10-CV-01261(ESH)
REPUBLIC OF HUNGARY, et al.,

Defendants.

RULE 30(b) (6) DEPOSITION OF DR. ZOLTAN MOLNAR
Tuesday, February 3, 2015

Budapest, Hungary
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Josslyn Gordon
CSR No. 10284
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1 | BY MS. BENENATI:
2 Q We'll try the question again.
3 At the time of the lawsuit in Hungary in 1999,

4 the Treasury Assets Agency was the owner of property

5 belonging to the Hungarian state; correct?

6 A No.

7 Q Okay.

8 A Can I explain it?

9 0 Yes, please.

10 A Well, the owner is the Hungarian state. The

11 National Asset Agency, by virtue of the law, represented

12 the Hungarian state in civil proceedings. The National
13 Asset Agency didn't have any possessions -- was not

14 owning anything -- did not own anything.

15 Q Okay.

16 A Didn't possess anything.

17 Q Okay. Now, the museums did not own artworks on

18 behalf of Hungary; correct?

19 Let's go off the record.
20 (Discussion held off the record.)
21 M5. BENENATI: Let's repeat the question, and

22 see if we've resolved the issue.

23 (The record was read as follows:
24 "QUESTION: At the time of the
25 lawsuit in Hungary in 1999, the Treasury

16
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1 Assets Agency was the owner of property

2 belonging to the Hungarian state;

3 correct?

4 "ANSWER: No.

5 "QUESTION: Okay.

6 "ANSWER: Can I explain it?

7 "QUESTION: Yes, please.")

8 THE WITNESS: So the National Asset Agency

9 represented the Hungarian state in civil proceedings.

10 (Discussion held off the record.)

11 | BY MS. BENENATI:

12 o] I'm going to start with a new question. I
13 think we'll just -- okay.

14 You have said that -- strike that.

15 The Museum of Fine Arts is not the owner of
16 artworks in its collections that are considered to

17 belong to Hungary; correct?

18 A These artworks that belong to Hungary, those --
19 that the owner is Hungary, they are exhibited in the
20 Museum of Fine Arts.

21 Q Okay. Now, the Museum of Fine Arts also

22 exhibits artworks that are not owned by Hungary;

23 correct?

24 A Yes.

25 0] Before the Nierenberg lawsuit began, had you

17
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1 | museums that are state museums.

2 0 Okay.

3 A But the museums that are owned by the state,

4 they did not have the right of ownership. So they

5 either exhibited the pictures which were owned by the

6 state or they exhibited pictures which were owned by

7 others.

8 Q So if a painting was a deposit, it was owned by

9 others?

10 MR. STAUBER: Objection. 1It's a hypothetical
11 qguestion. He can answer facts. He's here as a fact
12 witness. But not as an expert witness or to give his
13 opinion on hypotheticals without any -- especially

14 | without a parameters.

15 MS. BENENATI: I'm just trying to establish the
16 extent of his knowledge. So -- if he knows.

17 Are you instructing him not to answer?

18 MR. STAUBER: 1If he knows.

19 THE WITNESS: As I said earlier, a state --

20 state-owned museums did not have an ownership of these
21 artworks. So no matter what kind of legal title they
22 had in terms of those artworks that they exhibited; so
23 from the perspective of ownership, it is not having any
24 relevance.

25 | /1//

33
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA

DAVID L. De CSEPEL, et al.,
Plaintiffs,

vs.

REPUBLIC OF HUNGARY, et al.,

Defendants.
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Q. Do you have any involvement in art
restitution issues?
A. Could you specify what you understand under

involved in any way?

Q. Have you been involved at all in any art
restitution claims or proceedings during your time at
the museum?

A, So I have to say before we go into the
details on ownership issues that the artworks located
in the museum are owned by the state, and the rights
of -- the ownership rights are exercised by the
Hungarian National Asset Management --

No, State Holding Company. (The Witness in
English.)

-- State Holding Company, Hungarian State
Holding Company.

So if ownership issues are raised, I must
say that the museum is the asset manager of these --
or the holder of these artworks. So if any question
of ownership is raised, it is the State Holding
Company that can render a decision or take any
position on the question of ownership.

The museum has the task of -- so the museum
has the task of making available all information and

documents to the holder of the ownership rights, that
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16
is the State Holding Company, in order to -- that
this holder can render a correct decision.

So my answer to your question is, yes, I
have participated in such issues. We have collected
with my colleagues documents, evidence and all the
relevant facts to inform the decision maker. We have
done this, we are doing this now and we shall
continue to do this in the future.

Q. Is there a particular person at the
Hungarian State Holding Company who 1is assigned to
deal with restitution issues for art?

A. I have no knowledge of any special assigned

person who is assigned to this issue, but we are in
contact with the general director for the affairs.

Q. Who is that?

A, Right now this position is held by Tamas
Berencsi.

Q. You testified that you've been involved in
the process of providing information documents
concerning restitution claims. Approximately how
many separate restitution claims have you worked on?

A. Since 2008, there couldn't have been much
more than 5 to 10 such claims.

Q. I'm going to show you a document which --

let's go off the record for a minute.
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BY MS. BENENATI:

Q. In order for the Hungarian State Holding
Company to form an opinion concerning ownership, what
information does the museum provide to the Hungarian
State Holding Company concerning an artwork?

A, Any information available.

Q. Such as?

A. Documents, registration data or registered

data, archived documents, anything that is available

of what we know. It could be contracts or an
agreement. Nothing is excluded from this.
Q. Are some records given more weight than

others in terms of being considered authoritative?

A. So there's no predefined strength of
documents or authoritativeness. The National State
Holding Company shall take all circumstances into
account when deciding on this.

Q. My last question before the break would be
is there a way to tell from the inventory number
assigned to an artwork whether that artwork is in a
public collection funded by the state or not?

A. Of course, registrations, inventory numbers
assigned by the museums are very important, but this
is not the exclusive information that shall be taken

into account when deciding upon this. All
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circumstances must be taken into account.

Q. Okay. My question is, is there a way to
tell from the inventory number whether an artwork is
in a public collection funded by the state?

A. Not necessarily from the inventory number,
not necessarily.

Q. Okay.

MS. BENENATI: We can take a break.

MR. STAUBER: Great.

(Brief recess.)

MR. STAUBER: During the break the Witness
asked if he could make a clarification to one
particular question at this time.

MS. BENENATI: (No audible response.)

THE WITNESS: So just one thing I don't
recall precisely as regards the answer written on
occasion of the letter sent to the heirs.

So five years have passed since, so I'm not
sure. It's possible that it originates from the
heirs directly and not from Agnés. But in case it
originates from the heirs, there was a reference made
to Agnés. Anyway, there was no substantial
communication between the heirs and the museum after
that. That's all.

MS. BENENATI: Okay. Thank you for that.

EUROPEAN COURT REPORTING
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BY MS. BENENATI:
Q. Does the museum maintain an inventory that
it refers to as the core inventory?
A, Yes. So yes, the registration system of the

museum is governed by a ministerial decree of 2002.
This does not only apply to the Museum of Fine Arts
but all museums. So this decree goes into the
sophisticated details of the different methods of
registration, the documents and the way these
documents must be filled out, the filing. However,
this system is a fundamentally professional system of
registration, so it is important from the perspective
of museology. Any entries made into such registries
have certain legal significance. So yes, there 1is

some certain legal relevance to this, but the entries

themselves are professional entries. They do not
give rise to any rights or claims. These are
professional entries. They actually constitute a

kind of management of the artwork and define the
status of the artwork.

Q. So are artworks that are included on the
core inventory considered to be owned by the
Hungarian State Holding Company?

A. In case the ownership status of items

pertaining to the core inventory is contested, then
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it is absolutely necessary to request the position of
the Hungarian State Holding Company on this issue.

Q. Okay. But the fact that an artwork is
listed in the core inventory does not necessarily
mean that it is owned by the Hungarian State Holding

Company then?

A. So the ownership of the state is meant
under -- so you mean the ownership of the state?

Q. (No audible response.)

A. You must take all -- so we must take all

circumstances into consideration and not only
exclusively the entries.

Q. The Museum of Fine Arts also maintains a
deposit inventory that is separate from the core
inventory; right?

A. Yes, according to the decree this is the
case and this is actually the task of all museums.

Q. The other museums also maintain deposited
inventories in addition to a core inventory?

A. Yes, in case they have a deposit.

Q. Just going back for a second, is there a
single core inventory for the museums or are there
separate inventories for the different divisions and
departments?

A. So the Museum of Fine Arts is divided into
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Q. And were you involved in that process?

A. No. This was not my responsibility. What I
did was I offered legal assistance to the attorney.

Q. Okay. Was the Hungarian State Holding
Company involved in the process of compiling
materials?

A. So the State Holding Company did not take
part in the collection of the documents, but it does
participate in the proceedings because it is party to
the proceedings.

Q. Has the State Holding Company or another
entity concluded that each of the artworks listed in
the complaint are state owned?

A. It is only the Hungarian State Holding
Company that has the competence to make such a
decision. Nobody else can arrive at such a
conclusion.

Q. Has the Hungarian State Holding Company
issued an opinion that each of the artworks listed in

the complaint are state owned?

A. No, it has not.

Q. Okay.

A. But it didn't have to.

Q. Why not?

A. This is because the State Holding Company
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shall only issue a negative ownership statement in
case 1t considers the articles -- the artworks to be
-- not to be in the Hungarian State's ownership. If
it considers them to be in the ownership of Hungary,
then it shall be the attorney who shall elaborate on
this during the proceedings.

MR. STAUBER: That's me. I think for the
record i1it's very clear that we have denied all the
claims and asserted the Hungarian State's ownership
to each and every one of the 44 artworks claimed.

BY MS. BENENATI:

Q. How did the Hungarian State Holding Company
arrive at the conclusion there was no dispute as to
the ownership of the artworks at issue in this case?

A. We must ask this question from the Hungarian
State Holding Company. But there's no other way as
to arriving to this conclusion but to look at the
documents and on the basis of the effective Hungarian
judgements which cover about 10 to 11 pieces of
artwork covered by the claim. And based on this, I
did not have any other choice but to arrive at this
conclusion.

Q. Has the museum undertaken any investigation
to determine whether it holds artworks that were at

one time owned by the Herzog family beyond those
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CLAUDE CASSIRER, Case No. CV05-3459 GAF (CTx)
Plaintiff,

?RQE@S%B%ORDER
VS. RANTING DISMISSAL OF

DEFENDANT, KINGDOM OF
KINGDOM OF SPAIN, a foreign SPAIN
state, and THYSSEN-
BORNEMISZA COLLECTION
FOUNDATION, an agency or ¥Fllcd concurrently with Stipulation
instrumentality of the ingdom of or Dismissal]

Spain,

Defendants.

ORDER GRANTING DISMISSAL

of Spain dismissed without prejudice from the above-referenced action.

It 1s so ordered.

Dated: _August 12, 2011

Upon stipulation of the parties, this Court hereby orders Defendant Kingdom

Hondrable/Gary Allen Feess
United States) District Court Judge

ORDER GRANTING
DISMISSAL
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PRIVATE PROPERTY, RIGHTS, AND INTERESTS IN
THE PARIS PEACE TREATIES

By ANDREW MARTIN, PH.D., DR.JUR.

1. Introductory

IN order to place in their proper perspective those clauses in the five Peace
Treaties' which deal with private property, rights, and interests it is neces-
sary, in the first instance, to define their connexion with reparations. The
claims of the victorious belligerents and those of their nationals for loss or
damage due to acts of war (including the occupation of “territory) are dis-
- posed of in these Treaties in two principal ways: (1) collectively, by imposing
upon the defeated states an obligation to pay reparations and by reserving
for the victorious states the right? to seize and retain, by way of reparations,
enemy property found within their respective territories on the coming
into force® of the Peace Treaties; (2) individually, by providing for the
restitution of identifiable property removed by, force or duress from United
Nations territory, and for the restoration of, or payment of compensation
for, United Nations property, rights, and interests which existed in enemy
territory before the war.

In addition to these positive dispositions there are sets of rules whereby,
on the Allied side, all claims—including private claims—for loss or damage
due to acts of war (with the exception of claims to the restitution of restora-
tion of identifiable property) are waived* in consideration of reparations;
and, on the enemy side, all private claims against the Allied and Associated
Powers arising out of the war or out of action taken because of the existence
of a state of war are waived absolutely.s

At the same time, enemy Governments are placed under an obligation
to pay their own nationals compensation: '

(a) for property taken for reparation purposes in enemy territory® or
seized and retained for the same purpose in United Nations terri-

tory,;’?

' The following abbreviations will be used: L'T., Peace Treaty with Italy; R.T., Peace Treaty
with Roumania; B.T., Peace Treaty with Bulgaria; H.T., Peace Treaty with Hungary; F.T.,
Peace Treaty with Finland; all of 10 February 1947, T.V., Treaty of Versailles, 1919. .

* Except in the casc of Finland, ) .

} 15 September 1947. ) :

* Art. 80, LT.; there is no express declaration to this effect in the four other treaties, but it is
submitted that the legal position is not affected by the absence of such declarations.

5 Art. 76, I'T.; Art. 30, R.T.; Art. 28, B.T.; Art. 32, H.T.; Art, 29, F.T.

¢ Art. 74 (E), L.T. No corresponding provision appears in the four other treaties,

T Art 79 (3), LT Art. 27 (3), RT.; Art, 25 (3), B.T.; Art, 29 (3), H'T. The question of

T
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(b) for supplies and services requisitioned by Allied forces in enemy
territory;? .

(¢) for non-combat damage suffered as a result of the presence of Allied

forces in enemy territory.

The organic connexion between reparations, restitution, restoration,
retention, and compensation has to some extent been obscured by the
drafting technique of both the 1919 and the 1947 Treaties. The
grouping of the reparation and restitution clauses in seemingly self-con-
tained parts and sections has led to the erroneous view that private pro-
perty, rights, and interests (other than looted property) are not directly
involved in reparations.? It should be evident from the general survey
given in the two preceding paragraphs that this is not the case. Reparations
are but one way (the collective way) of making good the loss or damage
inflicted on (inter alia) private property; restitution, restoration, and
compensation are other roads in the same network. Conversely, payments
and deliveries by enemy Governments are not the only way in which
- reparations are paid; they are also paid in the form' of private property,
rights, and interests which are seizable and retainable by the victors
without the intervention of enemy Governments. F inally, reparations
for the Allies are not the only reparations stipulated by the Treaties: the
compensation payable by enemy Governments to their own nationals for
property and services requisitioned, and for non-combat damage caused
by Allied forces is a remarkable case in point.

Writing in the 1920-1 volume of this Year Book on the treatment of
private property in the Treaty of Versailles, the late Dr. Schuster remarked:
with some diffidence: ' ~

<

. . . it remains to be seen whether the particular measures affecting private property
provided for by the Peace Treaty ought to form precedents establishing definite rules
of International Law on these matters,’s

It is just as difficult to answer that question to-day as it must have been
immediately after the First World War. In regard to the inviolability of
private property in war, the time-honoured controversy of lawyers has not
been settled by the literature either of the inter-war period or of the 1939~

compensation does not arise in relation to Finland, in whose case the Allies have not reserved the
right to seize and retain enemy property found within their respective territories.

P Art. 76 (2), I.T.; Art. 30 (2), R.T.; Art, 28 (2), B.T.; Art 32 (2), H.'T. There are no corre-
sponding provisions in the Finnish Treaty. i

? In the Italian Treaty, reparations and restitution, together with the renunciation of claims
by Italy, are covered in Part VI, which is headed ‘Claims Arising out of the War’; restoration,
retention, and debts are grouped together in Part VII, under the heading ‘Property, Rights and
Interests’. In the four other treaties, however, the renunciation of enemy claims has parted
company with reparations and restitution and is found together with restoration; retention,
debts, and a number of other subjects under the omnibus heading *Economic Clauses’,

3 At p. 168, '
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45 war.! Admittedly, we now have before us the precedents of two major
and multilateral peace settlements, linked by a striking similarity of general
pattern, but as far as the treatment of private property and interests is
concerned, closer examination reveals many divergences not only in detail
but also in principle. In some respects these divergences are so funda-
mental® that it is difficult to escape the conclusion that the technique of
dealing with private property after a total war is still in a state of flux.

2. Restitution

By a Declaration dated 5 January 1943? the United Nations issued a
formal warning to all concerned and, in particular, to persons in neutral
countries that they intended to do their utmost to defeat the methods of
dispossession practised by the Axis and that accordingly they reserved the
right to declare invalid any transfers of or dealings with private property,
rights, and interests in territories which had come under the occupation or
the direct or indirect control of the enemy; transactions ‘apparently legal
in form’ or purporting to be voluntarily effected were singled out for
specific mention. That Declaration has now become an integral part of
the peace settlement through the device of a clause inserted into the Peace
Treaties (except the one with Finland) in which the enemy states signify
their formal acceptance of the principles of the Declaration and enter into
an obligation* (directly resulting from those principles) to return ‘property
removed from the territory of anys of the United Nations’. ‘ .

The obligation to make restitution applies to all identifiable property
which was removed by force or duress by any of the Axis Powers from the
territory of any of the United Nations irrespective of any subsequent
transactions by which the present holder of any such property has secured
possession. This obligation applies, in the first place, to United Nations
property which, on the coming into force of the Peace Treaty, was still
held in the territory of the enemy state concerned. It also applies, however,

' See Oppenheim, International Law, vol, ii (6th ed. by Lauterpacht, 1940), p. 168: ‘. . . now-
adays the life and liberty of such private subjects of belligerents as do not directly or indirectly
belong to their armed forces and, with certain exceptions, their private property ought to be safe.
That is generally, although in regard to private broperty not uriversally admitted.’ See also Fischer
Williams, Chapters on Current International Law and the League of Nations (1929), pp. 188~208;
Rabel, Situs Problems in Enemy Property Measures (1 945); Sommerich, A Brief against Confisca-
tion (1945); Rubin, ‘Inviolability’ of Enemy Private Property (1945). .

* E.g., the nullification of ‘exceptional war measures’ in contrast with their express validation
in 1919; the pursuit of looted property into the hands of bona fide purchasers in both enemy and
neutral countries; the considerable widening of the category of persons entitled to the protection
due to Allied nationals; the extension of the benefits of the Peace Treaties to countries which had
not heen at war with the enemy state. '

¥ Misc. No. 1 (1943), Cmd. 6418.

4 Art. 75, LT.; Art. 23, R'T.; Art. 22, B.T.; Art. 24, H.T.

¥ In'the case of Finland it was sufficient to make provision for the return of property removed
from Soviet territory.
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. to United Nations property held in any third country by persons subject
to the jurisdiction of that particular enemy state; accordingly, the Govern-
ment of the latter is-placed under an obligation to take such measures as
may be necessary to effect the return of such property.’

The field of application of the.general rule which has just been stated,
and the supplementary rules to which brief references will be made here
below, is in part wider, in part narrower, than the application of the corre-
sponding provisions of 19rg. First, while the 1919 Treaties did not pur-
port to pursue looted property beyond the territory of the enemy state and
its allies,? the present settlement lays claim to the restitution of all identifi-
able property? wherever it may be found. The obligation imposed on enemy
Governments to compel all persons under their jurisdiction to surrender
property held by them in third countries has no parallel in the previous
settlement; nor did the Allies of the First World War make any attempt
comparable to the Declaration of § January 1943, and the arrangements
made pursuant to'it, to enlist the co-operation of neutral states in the search
for, and recovery of, Allied property. On the other hand, the principle
that where restitution of the original loot is impossible there should be
restitution in kind is now restricted to a much more limited field than it
was in the previous settlement. In fact it only appears in the form of two
specific rules.

The first of these is written into the Italian, Bulgarian, and Hungarian
Treaties.s It provides that where it is found impossible to return individual

! The combined effect of these provisions may be illustrated as follows: assuming that French
property looted by German forces has ultimately passed into the ownership of a person resident
in Roumania, and on 15 September 1047 was still held in Roumanian territory, the responsibility
for restitution rests clearly with the Roumanian Government. Should, however, the Roumanian
owner have, at any time before 15 September 1947, transferred the property to Italian territory
without changing residence, both the Roumanian and the Italian Government will be responsible
for restitution. The former will have to take measures designed to compel the Roumanian owner
to surrender both title and possession in Italy; the latter will have to take measures in rem,
operating directly on the property. Should the Roumanian owner have taken up residence in
Italy under conditions which remove his person from Roumanian jurisdiction, the responsibility
of the Roumanian Government will have come to an end and passed entirely to the Italian
Government. Should both the property and the residence of the owner have been transferred to
neutral territory, the legal position will depend on the existence or absence of special arrange-
ments between the neutral state and the Allied and Associated Powers. For the gist of such
arrangements, notably with Switzerland, see infra, p. 279.

* Art. 238, T.V.; Art, 184, Treaty of St. Germain; Art. 168, Treaty of Trianon.

3 The use of the general term ‘all identifiable property’ is new in itself; the T.V, enumerated
certain categories of properties which had to be restituted, As, however, the list given in Art. 238,
T.V., included, in addition to cash, securities, and animals, also the omnibus term ‘objects of
every nature’, the difference between the terms used in 1919 and 1947 is one of phraseology
rather than of substance.

* Under Art.’ 2, Annex IV of Part VIII (Section I), T.V., the Allied Governments were
entitled to have animals, machinery, equipment, tools, and like articles of a commercial character
which had been seized, consumed, or destroyed by Germany, or destroyed in direct consequence
of military operations, replaced by animals and articles of the same nature—at any rate to the
extent necessary for meeting immediate and urgent needs. )

$ Art. 75 (9), L'T.; Art. 22 (3), B.T.; Art. 24 (3), H.T.
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objects of artistic, historical, or archaeological value, objects of the same
kind and of approximately equal value are to be transferred, in so far as
such objects are obtainable in the enemy state concerned.! The second
rule—confined to the case of Italy>—refers to monetary gold looted from
United Nations territory. The Italian Government is made responsible
not only for gold looted 4y Italy, but also for all monetary gold wrongfully
removed Zo Italy, no matter by which Axis Power the removal was effected,
regardless of whether any part of the gold was, in effect, used by Italy and
irrespective of any transfers or removals of gold from Italy to any other
Axis Power or any neutral country. In so far as the original loot no longer
exists in Italy, the latter has to transfer an amount of gold equal in weight
and fineness to that looted or wrongfully removed. The second part of the
rule is particularly interesting, inasmuch as it establishes responsibility on
a purely territorial, as distinct from a delictual, basis. In essence, these
provisions of the Treaty amount to the proposition that a belligerent may
be held fully accountable for property looted by its allies, even if it should
have done no more than harbour the loot for some time during the war.
The proposition is a bold one, but it fits well into that general trend of
modern peace-making technique which seeks to widen the joint responsibi-
lity of co-belligerents.

The third and, from the practical angle, most important departure from
precedent is the unequivocal formulation of the rule that the obligation to
make restitution is irrespective ‘of any subsequent transactions by which
the present holder of property has secured possession’. The Treaties of
1919 ordered the restitution of identifiable property without any reference
to ‘subsequent transactions’; and they used terms wide enough? to be so
construed that no exception in favour of private owners was intended. In
actual practice, however, the obligation was not so construed by either the
Allies or the enemy, and no attempt was made to suspend the operation of
municipal rules protecting bona fide holders.* The legal position created
by the Paris Treaties is fundamentally different. Such protection as bona
fide holders of property are normally entitled to under the laws of Italy,

' Within its own limited field the present rule is a noteworthy extension of the principle under-
lying Art. 247, T.V,, which required Germany to furnish to the University of Louvain manu-
scripts, incunabula, printed books, maps, and objects of collection corresponding in number and
value to those destroyed in the burning by Germany of the Library of Louvain.

2 Art. 75 (8), I.T.

* E.g., Art. 238, T.V.: . . . Germany shall effect . . . restitution in cash of cash taken away,
seized or sequestrated and also restitution of animals, objects of every nature and securities taken
away, seized or sequestrated, in the cases in which it proves possible to identify them in territory
belonging to Germany or her allies.”. ) .

* Art. 241, T.V,, Art. 187, Treaty of St. Germain, and Art. 171, Treaty of Trianon, required
the enemy states to pass, issue, and maintain in force any legislation, orders, and decrees that
may have been necessary to give complete effect to the reparation and restitution clauses; but
none of the Central Powers passed, or was invited to pass, legislation invalidating the title of
bona fide purchasers. :
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Roumania, Bulgaria, and Hungary is suspended by the operation of the
Treaties themselves,! at any rate for the purpose of Allied claims presented
within six months from the coming into force of the Treaties; and a similar
suspension of municipal rules has taken place in those neutral states which
have chosen to pass special legislation in accordance with the United
Nations Declaration of § January 1943. These new methods of pursuing
looted property into the hands of third parties raise several points of
principle and practice which will now be considered. .

The United Nations Declaration paid due attention to the fact that in
many cases the Axis Powers had abandoned the cruder forms of looting in
favour of transactions which were apparently legal in form and, indeed,
purported to be normal and voluntary transfers of property. It was to be
expected, therefore, that in conjunction with the invalidation of such
transactions, the Peace Treaties would make some arrangements in regard
to the purchase price or other consideration the Allied owner may have
received in exchange for his property. Surprisingly enough, none of the
Treaties takes any notice of the problem: the claim to the restitution of
identifiable property is absolute, and there is no provision whatsoever
requiring the claimant to surrender or account for the consideration
received. Unless a remedy is found by Allied municipal legislation (for -
example, by making the return of property recovered by Government action
conditional on such repayment as may be equitable in the circumstances
of the case?) there may arise many cases of unjustified enrichment—a result
which it would be difficult to uphold on any established principle of private
international law. With the bias shown by the Treaties in favour of the
dispossessed United Nations owner there must be contrasted their apparent
lack of concern for the legitimate interests of enemy nationals who will be
expropriated as a result of the general invalidation of ‘subsequent trans-
actions’.

It has already been noted? that as a matter of principle the Treaties do
not leave it to the discretion of ex-enemy Governments whether or not
these will compensate their own nationals for losses directly attributable
to the war: there are imperative provisions for the payment of compensa-
tion in respect of private property taken for reparation purposes in enemy
or United Nations territory, of supplies and services requisitioned by

! Through the ratification of the Treaties by the ex-enemy states the rule suspending the
protection of ‘subsequent transactions’ is deemed to have become part of their municipal law;
the 1919 technique (see p. 277, n. 4, supra) of requiring the ex-enemy states to pass special legisla-
tion in order to give effect to the reparation and restitution clauses has been dropped.

* It is clear that a simple rule requiring every claimant to surrender the full consideration
received by him at the time of dispossession would be too rigid. Due account of this difficulty
has been taken in Art, 5 of the Swiss Decree of 10 Decemnber 1945 (see p. 279, infra), which

stipulates that ‘if the expropriated owner . , . has received any consideration whatsoever, restitu-
tion may be made dependent on the repayment of a sum of money which is not in excess of the
consideration received by him’, 3 See pp. 2734, supra.
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Allied forces and of non-combat damage suffered in consequence of the
presence of Allied forces in enemy territory. Yet the Treaties provide
no protection at all for enemy or, indeed, neutral nationals who may
have acted in perfectly good faith when they acquired property which
now turns out to have been wrongfully removed from United Nations
territory. :

Admittedly, each of the ex-enemy states is free to provide by municipal
legislation for the compensation of bona fide owners and creditors. It is
equally clear, however, that if they were to deny such compensation, they
would still remain within the established rules of international law; for
‘international law treats a State as being invested for international purposes
with complete power to affect by treaty the private rights of its nationals,
whether by disposing of their property, surrendering their claims . . . or
otherwise’ and ‘undoubtedly, a State can compulsorily acquire the pro-
perty of its nationals with or without compensation’.' That being so, are the
Peace Treaties morally right in not only tolerating, but positively demanding
certain confiscatory measures against private property without' ensuring
that no such measures shall be taken without equitable compensation?
The question is a delicate one, in view of the marked disapproval that
British and American courts had so often expressed between the two wars
when confronted with the confiscatory legislation of certain foreign coun-
tries and, more particularly, with that of the Soviet Union.

Concerning the restitution of United Nations property eventually trans-
ferred to neutral territory, the Treaties contain a rule of limited application
only: the enemy Governments are required to ensure (as far as it lies within
their power) the return of looted property held in third countries by per-
sons subject to their jurisdiction. For a fuller and more effective regulation
of the problem the Allies have looked to the neutral states themselves. It
is impossible, within the limited space of this article, to attempt a compara-
tive analysis of all the municipal rules that have been brought into force in
the various neutral states. It appears to be useful, however, to insert here
a short summary of at least the Swiss regulations; they are particularly
important in view of the widespread (and apparently well-founded) belief
that most of the Axis loot that ever found its way to neutral territory had
been directed to Switzerland. Under a Decree of the Swiss Federal Coun-
cil issued on 1o December 1945, all United Nations Governments and
nationals can claim before the Swiss courts the restitution of movables
and securities that were wrongfully removed from Axis-occupied territory
between 1 September 1939 and 8 May 1945, the effective date of Germany’s
capitulation.? If the holder of the property in Switzerland is a bona fide

! McNair, Legal Effects of War (2nd ed., 1944), Pp. 391-3.
* Claims presented before 31 December 1947 went direct to the Supreme Federal Court;
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purchaser for value, he is entitled to claim from his immediate predecessor
in title the refund of the purchase price paid; the immediate predecessor
in title (provided he himself was a bona fide purchaser) has a similar claim
against his own predecessor. This chain of claims comes to an end when,
eventually, a mala fide holder is reached; if he is insolvent or outside the
jurisdiction, the Court has power to award, at the expense of the Swiss
Treasury, equitable compensation to the last bona fide purchaser in the
chain. The same rules apply, mutatis mutandis, to bona fide third parties
(including creditors) who may have acquired rights in rem in respect of the
property concerned. The onus of proving that the property had been
taken away by force or duress is on the claimant. If the claimant received
any compensation at the time of dispossession, restitution can be made
dependent on the payment of a sum which is not in excess of such com-
pensation. .

From the point of view of international law, the most remarkable feature
of these rules is the acceptance by the Swiss Government of subsidiary
responsibility for a financial loss that would otherwise be suffered by the
bona fide purchaser whose immediate predecessor in title is insolvent or
outside the jurisdiction. In that this responsibility is purely ‘territorial’
and not delictual, it is closely akin to the provisions of the Italian Peace
Treaty relating to monetary gold looted from United Nations territory.?
But, clearly, the Swiss precedent goes much further than the Italian. In
the case of a belligerent it is comparatively easy to argue that a responsibi-
lity of this kind, purely ‘territorial’ though it may be in appearance, is
not essentially different from joint responsibility for the delicts of a co-
belligerent. In the case of a neutral the argument does not apply; and,
indeed, it is difficult to find a legal (as distinct from a political) explanation
for the Swiss precedent without resort to a new principle of international
law—‘a more comprehensive inter-state idea of law and justice’ as it has
been called by a distinguished Swiss jurist.?

Another noteworthy point concerning the Swiss regulation is its confisca-
tory effect notwithstanding the ultimate financial responsibility accepted
by the Swiss Treasury. In the first place, not even a bona fide purchaser
for value can claim more than the refund of the purchase price paid by
him; if that be less than the actual value of the property at the time of
restitution, he will have been ‘expropriated’ to the extent of the difference.
Secondly, not even a bona fide purchaser for value has an absolute claim
against the Swiss Treasury; whether or not he is entitled to compensation

claims presented after that date go to courts having jurisdiction- in accordance with the ordinary
rules of civil procedure, ‘

! See p. 277, supra.

* Weiss, ‘Beutegiiter aus besetzten Lindern und die privatrechtliche Stellung des schweizer~
ischen Erwerbers’, in Schweizerische Juristenzeitung, 15 September 1946,
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is 2 matter of judicial discretion. Thirdly, the claim against the Treasury
is for equitable compensation only; the amount to be awarded may be less
than the full value of the consideration given by the claimant.?

The obligation of the enemy states to make restitution embraces both
private and public property. No exception is made in respect of such
public property as can be lawfully seized and, indeed, appropriated by an
army of occupation under the Hague Convention of 1907.2 On the other
hand, the obligation only covers property that was removed ‘by force or
duress’. It is clear from the general context of the Treaties that this term
also covers cases where property was taken away, ostensibly, with the con-
sent of the lawful owner or holder; and, indeed, cases where, to all appear-
ances, due consideration was given. It must, however, be patent from the
circumstances of the case that the consent of the owner or holder had been
obtained by misrepresentation or threats.? By express provision of the
Treaties, the burden of proving that the property was not removed by
force or duress rests on the enemy Governments; in other words, the
presence of United Nations property in enemy territory raises a (rebuttable)
presumption that it had been wrongfully removed. The only burden of
proof to be discharged on behalf of the United Nations claimant is that of
identifying the property and proving original ownership. It follows from
the general rules of private international law* that, in disputed cases, the
question whether the property was removed by force or duress must be
determined according to the law of the country from which the property
had been taken away. o

The Treaties provide that claims for the restitution of property shall be
presented to the enemy Government concerned by the Government of the

' The situation is different in Sweden. Under the Swedish law of 29 June 1945 a bona fide
purchaser compelled to surrender property of United Nations origin has an immediate and
absolute claim for compensation against the Swedish Treasury; he need not first try to enforce
a claim against his immediate predecessor in title. .

* Under Art. 53 of the Regulations Respecting the Laws and Customs of War on Land (Annex
to Hague Convention No. IV of 1907) an army of occupation can lawfully take possession of
cash, funds, and realizable securities which are strictly the property of the state, depots of arms,
means of transport, stores and supplies and, generally, all movable property belonging to the
state which may be used for the operations of the war. Cf. Oppenheim, op. cit., p. 309: ‘Movable
public enemy property may certainly be appropriated by a belligerent provided that it can directly
or indirectly be useful for military operations.’

» Art. 1 of the Swiss Decree of 10 December 1945 draws a distinction between (i) property
looted in occupied territory contrary to international law; (ii) property or possession lost through
force, sequestration, requisition, and similar acts of the Occupying Power; and (iii) voluntary
surrender of assets under the influence of misrepresentation or reasonable fear induced by the
Occupying Power or its military or civilian organs. The distinction is largely one of terminology;
the same substantive law (i.e. the recognition of a claim to restitution) is applied to all three
categories. It is submitted that categories (ii) and (iii) do not import fresh eléments into the
existing rules of international law, but only exemplify particular ways in ‘which the Hague
Regulations have, in fact, been violated. .

¢ Westlake, Private International Law (1925), pp. 202 ff.; Schnitzer, Handbuch des Internatio-
nalen Privatrechts, vol. ii (1944), p. 472.
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country from whose territory the property was removed; and further, that
the period during which such claims may be presented shall be six months
from the date of the coming into force of the Treaties. It is not clear from
either the Treaty texts or the travaux préparatoires whether action through
their respective Governments is the only way in which dispossessed owners .
can enforce their claims to restitution, or if they have an option to proceed
direct against the present holders of their property in enemy territory. It
is submitted that, in the absence of any express watver in the Treaties,
there is no reason why private individuals or corporations should not pursue
their claims direct; this view is strongly supported by the municipal legisla-~
tion of the neutral states which clearly recognizes the original owner’s
independent right of action.

~~ It is noteworthy that a United Nations Government claiming restitution
need not prove that the property in question was owned by one of its
nationals; it is sufficient to show that the property had been removed from
its territory. In other words, restitution claims are based exclusively on the
territorial and not on the personal jurisdiction of governments. In the
case of rolling-stock, a claimant Government need not even prove removal
from its own territory. The Treaties operate on the presumption—and
in this case it is a presumption juris et de jure—that rolling-stock was
removed from the territory to which it originally belonged.

It has already been noted that the joint responsibility of Axis co-belliger-
ents is one of the guiding principles of the restitution clauses. A remark-
able corollary to that principle is found in a rule, common to all five
Treaties,? whereby such identifiable property of the enemy states and their
nationals as had been removed by force or duress to Germany by German
forces or authorities after the Armistice with the enemy state concerned,
shall also be eligible for restitution. The Treaties do not contain detailed
regulations concerning the time and procedure of such restitution, but
leave these to be determined by the Powers in occupation of Germany.

3. Allied property in enemy territory
The main rule of the Treaties governing this subject draws a distinction
between ‘legal rights and interests’ on the one hand and ‘property’? on the
other. The former have to be restored as they existed at certain specific
dates; the latter has to be returned as it existed at the time of the coming

! See p. 279, supra, :

. * Art. 77, LT.; Art. 28, R.T.; Art. 26, B.T.; Art. 30, H.T.; Art. 28, F.T.

3 Property, in the context of the main rule, means ‘all movable or immovable property, whether
tangible or intangible, including industrial, literary and artistic property as well as all rights or
interests of any kind in property’. ‘Legal rights and interests’ are not specifically defined, but it

" follows from the exhaustive definition of ‘property’ that they do not include rights and interests
in property,
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into forcs! of the ‘Treaties. The distinction has considerable practical
importance. It means, in effect, that the protection afforded to ‘legal rights
and interests’ is stronger than that afforded to ‘property’; for while only
partial compensation is due for property that cannot physically be returned,
legal rights and interests must, in any circumstances, be restored in full.
This is a somewhat paradoxical position, as it is not customary for rights
in vem to enjoy a lesser degree of protection than rights in personam.

In the case of Italy, Bulgaria, and Finland, ‘legal rights and interests’
are to be restored as they existed on the outbreak of hostilities between
these countries and at least one of the United Nations.? In the cases
of Roumania and Hungary, the operative date is 1 September 193g.
Considering that Roumania did not enter the war until 22 June 1941, and
Hungary until 10 April 1941, the date chosen is not by any means self-
explanatory.’ In so far as the choice of a date prior to the outbreak of
hostilities was intended to protect United Nations interests against dis-
criminatory regulations brought into force during the pseudo-neutrality
of Roumania and Hungary, the remedy may yet prove to be more harmful
than the disease, inasmuch as it reduces the degree of protection afforded
to such rights and interests as may have increased in content and value
between 1 September 1939 and the effective date of Roumanian and
Hungarian belligerency. In addition, somewhat unnecessary complications
are likely to arise with regard to rights and interests which did not, exist
on 1 September 1939, but were acquired between that date and the com-
mencement of hostilities. From the point of view of international law, the
precedent is interesting in that it provides yet another example of a belli-
gerent’s responsibility being made retroactive.

The subsidiary rules designed to give effect to the main rule stated
above fall into a pattern that differs considerably from the 1919 precedent.
In the first instance, where property could not be returned iz specie, the
Treaty of Versailles left it to Mixed Arbitral Tribunals to determine the

' The language of the Treaties is somewhat ambiguous; it speaks of the return of property
‘as it now exists’. That would make it, at first sight, arguable that property must be returned as
it existcd on 1o February 1947—the day when the Treaties were signed. Such an interpretation
would, however, be irreconcilable with a subsidiary rule, common to all five Treaties, whereby
enemy Governments have to nullify all measures taken by them against United Nations property .
between the commencement of hostilities and the coming into force of the Treaties. The
reference to the latter date would be meaningless if the main rule had been intended to petrify
the status of United Nations property as it existed on 10 February 1947.

* 10 June 1040 in the case of Italy; 24 April 1941 in the case of Bulgaria; 22 Junc 1941 in the
case of Finland.

> The draft Peace Treaties submitted to the Peace Conference by the Council of Foreign
Ministers referred to the correct dates, i.e. 22 June 1941, in the case of Roumania, and 10 April
1941, in the case of Hungary. These dates were changed by the Economic Commission for the
Balkans and Fialand at the request of the Polish delegation. Although the reasons for the
request and its acceptance are not stated in the Report of that Commission, it is fairly safe to
assumc that they were concerned with the protection of Polish intcrests in Hungary and Roumania
as they existed on the day of the German invasion of Poland.

1
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compensation payable to the dispossessed owner. In the present Treaties
the rate of compensation is fixed; it amounts to two-thirds of the sum
necessary, at the date of payment, to purchase similar property or to make
. good the loss suffered. From the point of view of international law, the
acceptance of less than full compensation creates no precedent. The dele-
gates of the Great Powers at the Peace Conference all insisted most
emphatically® that, as a matter of legal principle, full compensation ought
to be paid and that their departure from that principle was due to political
and economic considerations only.

In the second place, in the Treaty of Versailles the Allies reserved the
right to compensate their own nationals in Allied currencies and to debit
Germany with the payments so effected. Under the present settlement
(save for any special arrangements between dispossessed owners and the
enemy Governments concerned) compensation is payable exclusively in the
currency of the enemy state; it is freely usable there, but its transferability
depends on the foreign exchange-control regulations of the enemy state
concerned.

Thirdly, under the Treaty of Versailles compensation was payable only
in respect of damage or injury suffered through the application either of
exceptional war measures or of measures of transfer. Under the present
settlement, compensation is payable for any injury or damage resulting
from the war, including damage suffered through the military operations
of the Allies themselves. 'The principle that a belligerent is not estopped
from claiming compensation for injury suffered through its own warlike
actions is thus firmly reasserted.

In view of the fact that the terms on which United Nations owners are
entitled to compensation are somewhat unattractive, it is not surprising -
that, in contrast with the Treaty of Versailles, the bias of the present
Treaties is definitely for the return of property in specie. Accordingly,
where the Treaty of Versailles expressly validated all the exceptional
war measures taken by Germany against Allied property,? the present
Treaties decree the nullification of all measures (including seizures, seques-
tration, or control) taken against United Nations property in enemy terri-
tory; they even provide that, notwithstanding the return of property in
specie, any loss or damage (other than a loss of profit) resulting from the
application of special measures must be made good in the form of an
indemnity payable in local currency. Again, where Allied property had
been subjected to a measure of transfer, the Treaty of Versailles accepted
the transfer as final and binding,* subject to an option for the original
owner to claim restitution in lieu of compensation. The present Treaties

! Report of the Economic Commission for Italy; Report of the Economic Commission for the
Balkans and Finland. * Art. 297, T.V.
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insist that the enemy Governments shall invalidate all transfers involving
property, rights, and interests belonging to United Nations nationals,
where such transfers resulted from force or duress exerted by Axis
Governments or their agencies during the war. In one case they even
provide for the invalidation of transfers effected before the war. Under the
Peace Treaty with Hungary,' where the property of Czechoslovak nationals
was transferred after 2 November 1938 (the date of the first ‘Vienna
Award’) as a result of force, duress, or measures taken under discriminatory
internal legislation by the Hungarian Government or its agencies in
annexed Czechoslovak territory, such transfers must now be annulled.?
United Nations property, rights, and interests must be restored free of
all encumbrances and charges of any kind to which they may have become
subject as a result of the war; nor are the enemy Governments allowed to
impose .any charges in connexion with their return. In so far as any
exceptional taxes, levies, or imposts had been imposed on capital assets,
between the Armistice and the coming into force of the Treaties, for the
specific purpose of meeting charges arising out of the war or the costs of
occupying forces or of reparations, United Nations nationals and their
property must be exempted therefrom, and any sums that may have been
paid must be refunded. Apart from this provision, the Treaties do not
stipulate any discrimination in favour of United Nations property, rights,
and interests. More particularly, they do not seek to protect them against
measures of nationalization or against the expropriation of land within the
framework of a general land reform. On the other hand, it is obvious that
there must be no discrimination against United Nations property. Ad-
mittedly, there is no express prohibition comparable with the rules
of 1919 under which enemy Governments were precluded from subjecting
Allied property, rights, or interests to any measures ‘in derogation of
property rights’ which were not applied equally to the property, rights,
and interests of ex-enemy nationals. It follows, however, clearly enough
from the general context of the present Treaties that in no event must
United Nations nationals receive less favourable treatment than ex-enemy
nationals with respect to compensation or otherwise.* Where measures
of nationalization or expropriation were applied to United Nations property

T Art, 26 (3), H.T.

* The Hungarian T'reaty has no corresponding provision for the case of Roumanian nationals
who may have suffered measures of transfer in Roumanian territory (Northern Transylvania)
occupied by Hungary under the second ‘Vienna Award’ of 30 August 1940; under Art. 26 (5) of
the T'reaty the Hungarian Government is, however, responsible for all damage to United Nations
property that occurred, as a result of the war, while Northem Transylvania was subject to
Hungarian authority,

3 Art, 298, T.V., and corresponding provisions in the other Peace Treaties.

4 Under Art. 78 (4) (a), L.T., United Nations nationals shall in no event receive less favourable
treatment than Italian nationals with respect to the compensation payable in all cases where
property cannot be returned or where injury or damage was suffered as a result of the war; under
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before the Treaties came into force and the compensation paid or payable
is less than two-thirds of the sum necessary, at the date of payment, to
purchase similar property, the dispossessed owner has, it is submitted, a
good claim to the difference.

The categories of persons entitled to the special protection due to United
Nations nationals are considerably wider than they were under the 1919
settlement. According to the definition written into the Treaties, the
term ‘United Nations nationals’ means () individuals who were nationals
of any of the United Nations and (b) corporations or associations ‘which
were organized under the laws of any of the United Nations at the coming
into force of the Treaties provided that they also had this status on the date
of the Armistice. From the point of view of international law this defini-
tion has a twofold interest.

In the first place, it provides a notable exception to the general rule that
the nationality of a claim must be continuous from the date of damage to
the date of the award.! It is clear that where the owner of property which
suffered damage during the war was an enemy or neutral national at the
outbreak of hostilities, but became a naturalized subject of one of the
United Nations before the Armistice, he will be entitled to compensation
on the same terms as if he had been a United Nations national when war
broke out; in other words, a precedent has been created for the retroactive
effect of naturalization on international claims. Apart from this exception,
however, the Treaties uphold the doctrine of the continuous nationality of
claims; they provide in particular that the successor in title of a United
Nations owner can only claim the protection of the Treaties if he himself
is a United Nations national within the terms of the definition.?

In the second place, it is noteworthy that a purely external test (organiza-
tion under the laws of any of the United Nations) has been chosen to
determine the nationality of corporations and associations, and that no
reference is made to the subsidiary criteria of sidge social and ‘control’.3
At first sight the results seem to be anomalous: a company organized
under the laws of one of the United Nations becomes eligible for the special

Art. 78 (4) (d), a special indemnity is due for loss or damage suffered by United Nations nationals
under ‘special measures’ which were not applicable to Itslian property; under Art. 82 (1) (o),
United Nations nationals are entitled to national and most-favoured-nation treatment in all
matters pertaining to commerce, industry, shipping, and other forms of business activity (other
than commercia} aviation) in Italy, There are paraliel provisions in the four other Treaties,

! Oppenheim, op. cit., vol. i, pp. 314-15.

* Art. 78 (9) (8), 1.T.; there are identicsal provisions in the four other Treaties, -

? Although no room has been found for these subsidiary criteria in the definition of corporate
nationality, they have not been abandoned altogether. Under Art. 79 (6) (g), .T., the property
of corporations or associations having their siége social in ceded territories or in the Free Territory -
of Trieste is exempted from seizure and retention by the Allies provided that such corporations
or associutions are not owned or controlled by persons in Italy. For the relevance of sidge social
and ‘control’ to the determination of ‘enemy property’ see p. 294, infra.
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protection of the Treaties even though all, or the majority of, its shares
may be owned by enemies; conversely, the special protection of the Treaties
is denied to a company organized under the laws of an enemy state even
though all, or the majority of, its shares are owned by United Nations
nationals. However, the anomaly is only apparent. A closer examination of
the legal position reveals that, in the first example, the interested Allied or
Associated Power is entitled to seize and retain, by way of reparations,
the enemy interest in the company. In the second example, the United
Nations interest in the company is adequately protected by a rule, common
to all five Treaties, whereby United Nations nationals who hold, directly or
indirectly, ownership interests in corporations or associations which are
not themselves United Nations nationals, but have suffered a loss by reason
of injury or damage to their property in enemy territory, are entitled to
compensation to the extent of two-thirds of the sum necessary to make
good the loss suffered. This compensation is calculated on the basis of the
total loss or damage suffered by the corporation or association and bears the
same proportion to such loss or damage as the beneficial interests of United
Nations nationals in the corporation or association bear to the total capital.!
This rule (which was not included in the Foreign Ministers’ draft of the
Treaties, but was added to it by the Peace Conference) was subjected to a
great deal of criticism in the course of its passage through the Economic-
Commissions, notably on the ground that it ‘grants special protection and
privileges to United Nations nationals who, during the war made upon their
country by Fascism, took part in the operations of companies or associa-
tions which were solely and openly in the setvice of Fascism’ and for that
reason could not stand up to the test of international morality.? This
criticism was countered on behalf of the United States delegation (which
- fathered the proposal) by the argument that
~ ‘since the bulk of modern business enterprise is organised in the corporate form and
since in the majority of cases foreign investments are made through corporations or
associations organised under the laws of the country in which the physical property is
located . . . it is imperative to ‘‘pierce the corporate veil” and to ensure that compensa-
tion for loss or damage shall accrue to those ultimate United Nations owners upon
whom the burden of loss or damage, if uncompensated, would ultimately devolve,
The United States Delegation opposes the contention that United Nations nationals
who hold interests in property through the corporate form, should be deprived of the

benefits of these provisions because of the use of corporate property by enemy States,
at a time when they were not under the control of the owners."?

In view of the violent controversy which accompanied the birth of this rule,

P Art. 78 (4) (B), LT.; Art. 24 () (8), R.T.; Art. 23 (4) (D), B.T.; Art. 26 (4) (b), H.T.; Art.
25 (4) (8), F.T. s

* Statement of the Yugoslav delegation, quoted in the Report of the Economic Commission
for Italy. ' '

? Annex 13 to the Report of the Economic Commission for Italy,
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it may perhaps be pointed out that the principle on which it relies is
not altogether new. It was clearly stated in the 1919 Treaties that where
Allied nationals were entitled to compensation for damage suffered in
enemy territory, the property eligible for such compensation also included
any company or association in which Allied nationals were interested.?
Under a rule of interpretation written into all five Treaties, the term
‘United Nations nationals’ also includes all individuals, corporations, or
associations which, under the laws in force in the five enemy states during
the war, ‘have been treated as enemy’. The text does not say what is
meant by treatment ‘as enemy’ and its silence on this point is likely to give
rise to a great deal of controversy in practice. It is submitted that the
language of the Treaties supports the following two rules of interpretation::

(@) that all individuals, corporations, or associations with which inter-
course was prohibited by the Trading with the Enemy legislation of
the enemy states must be treated in the same way as United Nations
nationals;

(b) that in the case of all other individuals, corporations, or associations
it is a question of fact whether they ‘have been treated as enemy’;
the test being the treatment of their property, rights, and interests in
enemy territory in a manner substantially similar to that applied to
United Nations property, rights, and interests.

Under these rules of interpretation it will be found that enemy
nationals who were permitted to reside in United Nations territory during
the war will, in most cases, be eligible for the protection due to United
Nations nationals. On the other hand, it would appear that persons con-
victed in enemy territory during the war on charges of sympathy with, or
of having afforded aid and comfort to, the United Nations are not eligible
for such protection; for normally convictions of this kind were founded on
the law of treason and like offences, and not on the laws of war applicable
to enemies.

It has been suggested? that enemy nationals of the Jewish race who had
been subjected to measures of expropriation on account of their racial
origin are, in principle, entitled to the privileges granted to United Nations
nationals, all the more so as, in several enemy states, the discriminatory
and confiscatory rules directed against them were founded—expressly or
by implication—on the sympathy of the Jewish community with the
Allied cause. This argument is contradicted by the very fact that the
Roumanian and Hungarian Treaties contain special provisions for the pro-
tection of Jewish interests.? This protection is very similar to, though

' Art. 297 (), T.V.: there were corresponding provisions in the other Treaties.
* Doroghi, The Property Rights of Foreign Nationals Protected by the Paris Peace Treat 'y (1947).
? Under Art. 25, R.T., and Art. 27, H.T., Roumania and Hungary have undertaken that in

HeinOnline -~ 24 Brit. Y.B. Int’l L. 288 1947



Case 1:10-cv-01261-ESH-AK Document 112-6 Filed 07/09/15 Page 18 of 29

THE PARIS PEACE TREATIES 289

not quite identical with that accorded to United Nations nationals. It is
clear, however, that it is the only special protection to which members of
the Jewish community are entitled in Roumania and Hungary; and it is
equally clear from the absence of similar regulations in the three other
Treaties that in the case of Italy, Bulgaria, and Finland the restoration of
expropriated Jewish property is a matter for domestic legislation.

The rule that in cases of injury or damage to property, United Nations
nationals shall be entitled to compensation at the rate of two-thirds of
the sum necessary to make good the loss suffered, applies only to injury or
damage directly attributable to the war. Where the loss is attributable to
other causes, as, for example, the wrongful action of private individuals or
corporate bodies, the injured United Nations owner is free to claim full
compensation from the party or parties responsible for the damage. There
is nothing in the Treaties that would bar such claims, and the latter are
not subject to the short periods of limitation! which apply to claims
against enemy Governments,

Within the sphere of restoration, United Nations property is not the
only concern of the Treaties. They also provide that, after 15 September
1947, the property in Germany of the five ex-enemy states and of their
nationals shall no longer be treated as enemy property and that all restric-
tions based on such treatment shall be removed. The making of detailed
regulations for the restoration of Italian, Roumanian, Bulgarian, Hunga-
rian, and Finnish property in Germany is reserved for the Powers in
occupation of Germany. Each of the five enemy states has been made to
waive, on its own behalf and on behalf of its nationals, all claims against
Germany and German nationals outstanding on 8 May 1945, except claims
arising out of contracts and other obligations entered into, and rights
acquired, before 1 September 1939. The waiver includes debts, all inter-
governmental claims in respect of arrangements entered into in the course
of the war, and all claims for loss or damage arising during the war. The
‘Treaties do not provide for any compensation to be paid to enemy nationals
al} cases where property, legal rights, or interests have since 1 September 1939 been the subject
of measures of sequestration, confiscation, or control on account of the racial origin or religion of
the owners, the said property, rights, and interests shall be restored together with their accessories
or, if restoration is impossible, that fair compensation shall be made therefor. The main differ-
ence between this rule and those for the protection of United Nations property lies in the absence
of a fixed rate of compensation. Under the same Articles all property, rights, and interests of
persons, organizations, or communities which, individually, or as members of groups, were the
object of racial, religious, or other Fascist measures of persecution, and remain heirless or
unclaimed for six months after 15 September.1947, shall be transferred to organizations in
Roumania and, respectively, in Hungary which are representative of such persons, organizations,
or communities. The property transferred shall be used for purposes of rclief and rehabilitation
of surviving members of the persecuted groups, organizations, and communities.

! Where United Nations property has not been returned within six months from the coming

into force of the Treaties, the owners must make application to the authorities of the encmy
state concened not later than 15 September 1948,

U
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in respect of the loss suffered as a result of this waiver; likewise, no com-
pensation is provided for enemy nationals who may suffer injury on account
of the invalidation of transfers involving United Nations property in
enemy territory.*

4. Enemy property in United Nations territory

Each of the Allied and Associated Powers is entitled to seize, retain,
liquidate, or take any other action with respect to Italian, Roumanian,
Bulgarian, and Hungarian property, rights, and interests which on the
-coming into force of the Treaties were within their respective territories.?
On the other hand, the Allied and Associated Powers have undertaken to
restore all Finnish property and assets in so far as these were restricted on
account of Finland’s participation in the war.?

'The general rule just stated follows closely the text of the 1919 Treaties,
but its place in the general structure of the settlement is different. Whereas
after the First World War the liquidation of enemy property in Allied
territory was considered to be additional to, and not part of, reparations,*
the present Treaties say the opposite: the retention of enemy property in
Allied territory is the only form of general reparations demanded by the
Allied and Associated Powers other than the Soviet Union and the neigh-
bours of the enemy states.s It follows logically that the range of claims in
satisfaction of which enemy property may be retained and liquidated is
wider under the present than it was under the previous settlement. Where-
as in 1919 these claims were confined, in the first place, to compensation for
damage or injury to Allied property, rights, and interests in enemy terri-
tory, debts owing to Allied nationals from enemy nationals, and compensa-
tion for acts committed by enemy authorities between 31 July 1914 and
the effective opening of hostilities,® under the present settlement enemy

! For a general criticism of the confiscatory effect of the Treaties see p. 279, supra.

* Art. 79, LT.; Art. 27, RT.; Art. 25, B T.; Art, 29, H.T.

3 Art. 29, F.T. .

4 Art. 242, T.V.,, declared that the provisions of Part VII1 (Reparation) of the Treaty did not
apply to property, rights, and interests subject to retention in Allied territory, nor to the product
of their liquidation, except in so far as the Allies were to credit Germany’s reparation account
with the surplus remaining after the satisfaction of all specific claims chargeable to those
sets,

* This category includes in the case of Italy: Albania, Ethiopia, Greece, and Yugoslavia; in
the case of Flungary: Czechoslovakia and Yugoslavia; in the case of Bulgaria: Yugoslavia and
Greece.

¢ Under Art, 4 of the Annex to Arts. 297-8 of the Treaty of Versailles, German assets in Allied
territory could be charged, in the second place, with such claims concerning Allied property,
‘rights, and interests as arose from interference with them in the territory of Germany’s allies,
in so far as such claims were not satisfied otherwise. That precedent for the proposition that
encmy private property may be seized in satisfaction not only of claims against the owners’
state, but also of claims against an enemy state ailied to the owner’s state, has not been followed
in the present settlement.
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property or its proceeds may be applied by each Allied or Associated
Power generally ‘to such purposes as it may desire within the limits of its
claims and those of its nationals’.!

Enemy assets (or the proceeds thereof) which are in excess of the amount
of claims chargeable to them must be returned. This rule amounts to a
noteworthy departure from the 1919 Treaties which provided that the
excess value of enemy assets should be credited to the reparations account
of the enemy state concerned. The departure is, of course, a logical one;
for under the present Treaties the only purpose of the retention and
liquidation of enemy property is the satisfaction of claims in the nature of
reparations proper. But to whom shall excess assets, or the proceeds thereof,
be returned? Direct to the enemy owners, and, if so, with or without
notice to their respective Governments? Or shall return be made in all
cases through the intermediary of enemy Governments? The problem has
considerable importance in practice as, under the foreign exchange-control
regulations obtaining in the various enemy countries, the return of private
enemy property to the Governments concerned (or, indeed, any notice to
them of a return made or about to be made, direct to the owner) is likely
to prevent the owner from recovering his assets in specie. He will be
entitled to a sum of money in local currency; but the assets themselves will
have to be surrendered.?

The language of the Treaties® seems to support the view that return
is to be made direct to the enemy owner; that still leaves open the
question whether enemy Governments are entitled to notice and paiticu-

! In the Treaty of Versailles the Allied claims for compensation were listed exhaustively in
Annex I to Part VIII (Section 1) of the Treaty. No such specification is attached to the Paris
Treaties; accordingly, all Allied claims ‘for loss or damage due to acts of war, including measures
due to the occupation of territory’ may be charged to seized enemy property or the proceeds
thereof, provided that the loss or damage was attributable to the enemy state concemed;
that it-occurred outside the territory of the enemy state; and that the claim in question is
not fully satisfied under any other Article of the Peace Treaty. The {British) Treaty of Peace
Orders, 1948 (No. 114: Bulgaria; No, 116; Hungary; No. 117: Italy; No. 118: Roumania), have
charged the property, rights, and interests of the enemy states and their nationals, found any-
where in ‘His Majesty’s dominions and Protected Territories except the Dominions’, with- the

- amounts due on 15 September 1947, ‘in respect of claims by His Majesty (otherwise than in the
right of His Government in the Dominions) and by British nationals (other than British nationals
ordinarily resident in any of the Dominions)’ against the enemy Governments or their nationals
excepting claims fully satisfied under any Articles of the T'reaty concerned {other than the
Article providing for the seizure, retention, and liquidation of enemy assets in the territory of
the Allied and Associated Powers). .

In relation to Italy, the provisions of the Peace Treaty Order are subject to the Anglo-Italian
Financial Agreement of 17 April 1947; see p. 292, n. 1, infra.

% This would lead to particularly grievous results in relation to liquid funds (gold, jewellery,
and securities) transferred to Allied territory in the years immediately before the war, in con-
templation of impending confiscatory measures directed against the Jewish communities of
Roumania and Hungary.

3 Art. 79 (3), LT.: "The ltalian Government undertakes to compensate Italian nationals whose
property is taken under this Article and not returned to them.” There are identical provisions in
the Roumanian, Bulgarian, and Hungarian Treaties,
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lars. It is arguable, of course, that the Allies, having imposed on enemy
Governments the liability to compensate their own nationals for property
seized and not returned, are in duty bound—as a matter of international
morality rather than law—to supply those Covernments with specifica-
tions showing not only the amount of ¢nemy private property retained
but also the amount of returnable assets. This argument seems to be
open to three objections:

(i) In relation to private property, the ‘seizure and retention’ clauses of
the Treaties do not create inter-state relationships proper, but direct
relationships between Allied Governments and individual enemy
owners; enemy Governments only enter into that relationship
contingently, i.e. in the event of private assets not being returned
to the owners.

(i) There is no customary rule requiring one state to supply another
state with information concerning the assets of foreign nationals;
an obligation of this kind can only be created by express treaty
provision, but no such provision is found in the present Treaties.

(iii) Even if the present Treaties could be so interpreted as to require
enemy Governments to supply particulars of the assets held by
their nationals in Allied territory, that obligation would not
necessarily be reciprocal.! ‘

To the general rule that enemy property which is in excess of the Allied
claims chargeable to it must be returned, there is an important exception:
the Treaties stipulate that there shall be no obligation on any Allied or
Associated Power to return industrial property or, indeed, to include such

' Cf. Art. 10 of the Annex to Arts, z¢7-8, T.V., requiring Germany ‘at any time on demand
of any Allied or Associated Power to furnish such information as may be required with regard
to the property, rights and interests of German nationals within the territory of such Allied or
Associated Power . . ."; no corresponding undertaking was given by the Allied and Associated
Powers.

In the ‘Agreement relating to Italian property held by the Custodian of the United King-
dom and to the Payment of Debts due from Italy to Persons ia the United Kingdom’ of 17 April
1947 (Treaty Series, No. 31 (1947)—Cmd. 7118) the Government of the United Kingdom
undertook to transfer to the Italian Government all the liguid assets held by the Custodian as
Italian property and to release all other Italian property to the original owners. At the same time
it undertook to supply the Italian Government with lists of a/l the Italian properties held by the
Custodians, including all the particulars available of former ownership, and of the nature and
value of each property. Within three months from the dispatch of the last list the Italian Govern-
ment must specify under which of the following three categories it desires that such non-liquid
property should be treated, viz.: {a) properties to be realized in order to increase the sterling
amount available for the payment of debts; (b) properties to be released to the former owners or
to their legal representatives; (c) properties the disposat of which under (a) or (b) is to be deferred
for further consideration. The United Kingdom Government undertook to reslize any ltalian
property at the request of the Italian Government and to pay the proceeds into a Special Account
from which will be met debts due from Italy and Italian nationals. The Italian Government
undertook to grant compensation to the owners for all property transferred to it in liquid form,
but the determination of the conditions of payment has been reserved for the Italisn Government.
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property in determining the amount of enemy property that may be re-
tained. At first sight, this exceptional rule appears to be a somewhat
striking departure from precedent; for under the 1919 settlement rights
of industrial property were to be re-established or restored, reciprocally by
all belligerents, in favour of the persons entitled to the benefit of them at
the moment when the state of war commenced.' On closer examination,
however, there seems to be little difference in the practical results. Even
the 1919 rule was subject to the right reserved by the Allies to impose such -
limitations, tonditions, or restrictions on industrial property as they con- -
sidered necessary for national defence or in the public interest; and it is
evident from the present Treaties that the general reservation made in
regard to the return of industrial property only serves the purpose of
‘widening the authority of the Allied and Associated Powers to impose
limitations, conditions, and restrictions.?

The enemy character of property, rights, and interests? depends in the
first place on the nationality of the owner at the date of the coming into
force of the Treaties.* To this simple rule there is one important addition:
all property which has been subject to control in Allied territory by reason
of a state of war existing between an enemy state and the Allied or Asso-
ciated Power having jurisdiction over the property is deemed to be enemy
property.s To that extent the Trading with the Enemy legislation of the
Allied and Associated Powers may be said to have become an integral part
of the Peace Treaties,

In the United Kingdom, enemy property thus includes not only the
property of enemy nationals but also of any individual who was resident
in’ enemy territory during the war and, with respect to a business
carried on in enemy -territory, of any individual who carried on that

' Art. 306, T.V.

? Under the (British) Treaty of Peace Orders, 1948 (seep. 291,n. 1 , supra), the United Kingdom
Government has taken power (i) to impose on industrial property acquired by enemies before
15 September 1947 such limitations, conditions, and restrictions as may be deemed necessary in
the national interest, and to invalidate such transfers or other dealings effected since the outbreak .
of war as may be inconsistent with such limitations; {ii} to continue in force, as far as may be
necessary, the Patents, Designs, Copyright and Trade Marks (Emergency) Act, 1939, in relation
to the ex-enemy Governments and their nationals; (iii) to refuse any application for the grant of
a patent for any invention relating to war materials as specified in the Annexes attached to the
"I'reaties, or to revoke a patent already granted for any such invention.

3 For the purpose of the (British) Peace Treaty Orders, 1948, ‘property, rights or interests

include real and personal property, and any estate or interest in res! or personal property, any
negotiable instrument, any debt or other chose in action, and any other right or interest, whether
in possession or not. :

* United Nations nationality depends on the existence of national status at two different dates:
the date of the Armistice and the date on which the Treaties came into force; see p. 286, supra.

$ Whether property ‘has been subject to control’ is, it is submitted, a question of fact and not
of law; property which was eligible for control under the Trading with the Enemy-legislation of
an Allied or Associated Power, but was not, in effect, so controlled cannot be seized under the
Peace Treaties, except in cases where exemption from control during the war had been brought
about by misrepresentation or fraud.

HeinOnline -- 24 Brit. Y.B. Int’1 L, 293 1947



Case 1:10-cv-01261-ESH-AK Document 112-6 Filed 07/09/15 Page 23 of 29

294 PRIVATE PROPERTY, RIGHTS, AND INTERESTS IN

business. Similarly, in the case of corporate owners, the definition
embraces not only the property of corporations or associations consti-
tuted in, or under the laws of, an enemy state, but (regardless of the
place of business) also the property of any corporate or unincorporate
body of persons which was controlled by an enemy; and, with regard
to a business carried on in enemy territory, the property of any body of
persons who carried on that business.! In other words, in the United
Kingdom the enemy status of corporations is determined by the joint
application of the tests of (i) the law under which they are organized,
(i1) the place where the business is carried on, (iii) the sidge social, and
(iv) control. In contrast, it has already been noted? that the United Nations
nationality of corporations depends solely on the external test of their
being organized under the laws of one of the United Nations.

By express provision of the Treaties, certain categories of enemy pro-
perty are exempt from seizure and retention. No claim is laid, in the
first place, to the property of natural persons who are enemy nationals
but have permission to reside within the territory of the country in
which the property is located, or to reside elsewhere in United Nations
territory. This rule affords adequate protection to pre-war or war-time
immigrants and refugees of enemy nationality. No protection is given, on
the other hand, to post-Armistice immigrants and refugees; for enemy
property which, at any time during the war, was subjected to measures
not generally applicable to the property of persons of the same nation-
ality then resident in United Nations territory, is outside the exempted
category. Further, the Allied and Associated Powers have waived the
right to seize the property of enemy Governments used for consular or
diplomatic purposes; property belonging to religious bodies or private
charitable institutions, if it is used exclusively for such purposes; literary
and artistic property rights; and property rights arising since the resump-
tion of trade and financial relations between the Allied and Associated
Powers and the enemy states.

In relation to ceded territories, exemptions are granted in two directions:

(a) encmy property situated in the ceded territory is exempt, regard-.
‘less of the residence of the owner:

(b) the property, wherever situated, of owners resident or having their
siége social in the ceded territory is also exempt, but only on condi-
tion that the owner, being a natural person, has nat opted for the
nationality of a former enemy state or, being a corporation or
association, is not owned or controlled by persons resident in
former enemy territory.

' Art. 2 (1) of the Trading with the Enemy Act, 1939.
* See p. 286, supra,
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5. Contracts

The principal rule’ common to all five Treaties declares that any contract
which required for its execution? intercourse between parties who had
become enemies® is dissolved as from the time when any of the parties
thereto became enemies. ‘ _

The rule quoted in the preceding paragraph differs substantially from
the corresponding rule of the 1919 settlement* in that it maintains in force
all contracts which did not for their execution require intercourse between
the parties. Under the Peace Treaties with the Central Powers, contracts
were dissolved without regard to the element of intercourse as long as
trading between the parties had been prohibited or had otherwise become
unlawful. '

~ The prominence given to the test of intercourse has changed the position
in two directions. In the first instance, under the 1919 Treaties it was
highly controversial® whether a pre-war contract was to be deemed dis-
solved merely because trading had in general become unlawful between the
parties; or if dissolution was dependent on trading having become unlawful
with respect to that particular contract. No such difficulty should arise under
the present Treaties; they make it quite clear that the decisive factor is not
the general prohibition of trading but its effects (if any) on a given contract.

In the second instance, the new settlement maintains in force a much
wider range of contracts. This applies, in the first place, to contracts
which provide for the suspension of performance in case of war. Under
the 1919 rules, contracts were dissolved notwithstanding the suspensory
clause; under the new rules they will be saved by it. Whether this
encouragement given to contractual arrangements which look ahead to the
resumption of performance immediately upon the termination of war is a
healthy development in peace-making technique is perhaps open to ques-
tion. The argument in favour of it seems to rest on the thesis that the less

! By a strange trick of drafting the principal rule is not in the main body of the Treaties
but in an Annex, whereas an exception to the main rule (the maintenance of pecuniary debts)
is regulated in the main Treaty texts.

* It is not clear from the language of the Treaties whether a contract is vitiated merely
because its execution would have required intercourse in normal circumstances, or if it is only
vitiated where intercourse was in fact required during the war. The second interpretation is
easier to reconcile with the general principle of pacta sunt sercanda.

? For the purposes of this rule, ‘natural or juridical persons shall be regarded as enemies from
the date when trading between them shall have become unlawful under laws, orders or regula-
tions to which such persons or the contracts were subject’. Art. 1, Section D, Annex XVI, L.T.
In adopting a specific definition of enemy status for the purposes of pre-war contracts, the 1947
settlement follows the 1919 precedent. The definition just quoted is modelled on Art. 1 of the-
Annex to Arts, 299-303, T.V,

¢ Art. 299, T.V,, and identical rules in the other Peace Treaties,

5 Wolff, Problems of Pre-War Contracts in Peace Treaties (1946), pp. 34 ff.

& McNair, op. cit., p. 94. For the practice of the Mixed Arbitral Tribunals see Braunstein v.
Olwerke Germania (Recueil des Décisions des Tribunaux Arbitraux Mixtes, vol. ix, pp. 443 fI.).
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a state of war between Governments is allowed to interfere with private
business, the nearer we draw to the old and not unattractive conception
that private rights should be immune from the dislocations of war. On the
other hand, there is the no less weighty argument that neither international
peace nor national sccurity is necessarily well served if powerful combina-
tions, particularly in the armaments industries, can safely engage in long-
term cartel and similar arrangements under the shelter of suspensory
clauses. ‘

The second important category of cases affected by the test of inter-
course includes a wide variety of restrictive covenants. After the First
World War the English courts considered that restrictive covenants in
favour of enemies were discharged, even where no intercourse between
cnemies was involved.! Under the 1947 rule, such covenants would have
to be upheld, notwithstanding the principle of English common law? that
contracts the continued existence of which would confer an immediate or
future benefit on an enemy, must be deemed to be dissolved.

In granting exemptions from the main rule of dissolution, the present
Treaties do not follow the technique of 1919. The Treaty of Versailles
established exceptions in two ways. First, it provided generally for the
maintenance of contracts required to be carried out in the public interest
by an Allied or Associated Government of which one of the parties
was a national.? Secondly, certain classes of contracts, exhaustively listed
in an Annex to the Treaty, were declared to remain in force, subject only
to the terms of the contracts and to the application of domestic laws made
during the war by the Allied and Associated Powers.* In the Paris Treaties
both of these methods have been abandoned in favour of a system of
exceptions based on four distinct principles accompanied by a somewhat
vague rule of interpretation. These are as follows:

(i) All transactions lawfully carried out in accordance with a contract
between enemies are valid, provided that they have been carried out with
the authorization of the Government of one of the Allied and Associated
Powers. Under the 1919 Treaties the authority of any belligerent Power
was sufficient to validate such transactions;’ this mutuality has now been
abolished. .

(1) There will remain in force such parts of any contract as are severable

! McNair, op. cit., pp. 96 and 293-4.

* Ertel Bieber & Co. v. Rio Tinto Co., [1918] A.C. 260, and In re Badische Co., [1921] 2 Ch.
331

3 Art. 299 (b), T.V.

* The principal exempted classes were: contracts for the transfer of real or personal property;
leases of real property; contracts of mortgage, pledge, or lien; mining concessions; and contracts
with, and concessions granted by, public authorities,

S Art. 299 (e), T.V.
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and have not required for their execution intercourse between enemies. This
rule is, however, subject to the terms of the contract and to the municipal
law of the Allied and Associated Powers having jurisdiction over the con-
tract. It would thus appear that where part of a contract is severable,
according to the municipal law of a contracting party of Allied nationality,
it will be upheld, even if the laws of the enemy state concerned do not
operate with the doctrine of severability. These rules are substantially
identical with those of the 1919 settlement.!

(ii1) Pecuniary debts are not affected? by the existence of the state of war
in itself, provided that they arise out of obligations and contracts which
existed, and rights which were acquired, before the existence of a state of
war, and that they became payable prior to the coming into force of the
Peace Treaties. The first condition is self-explanatory. The second
condition, it is submitted, must be taken to mean that debts maturing
after the coming into force of the Treaties are enfocreable as a matter of
course.* The rule is altogether a considerable improvement on the 1919
precedent, which only provided for the saving of debts or other
pecuniary obligations arising out of ‘any act done or money paid’ under
a pre-war contract.*

(iv) If, under a contract dissolved by the operation of the general rule;s
a party- received a sum of money by way of advances or payments on
account and has not rendered performance in return, such party is not, by
the dissolution of the contract, relieved from the obligation to repay the
money received. There was no corresponding rule in the 1919 Treaties.®

(v) The Treaties (excepting the one with Finland) contain a somewhat
cryptic proviso to the effect that, apart from express provisions, nothing in
the Treaties shall be construed as impairing debtor-creditor relationships
arising out of pre-war contracts. The travaux préparatoires shed no light
on the intended operation of this clause, and its language is far too vague

T Art. 3 of Annex to Art. 299, T.V. .

* Except in the case of Finland. As a result of an objection taken by the U.S.S.R. delegation
.at the Peace Conference, the rule saving pecuniary debts has been left out of the Finnish Treaty,
with the highly inequitable result that in Allied-Finnish relations pecuniary debts arising from
pre-war contracts arc wiped out altogether.

* A similar view is taken by Wolff, Treatment of Pre-War Contracts in the Peace Treaties of
Paris (1947). : )

“ Art. 299 (a), T.V. For a criticism of this provision sec Wolfl, Problems of Pre-War Contracts
tn Peace Treaties (1946), p. 77. 5 See p. 295, supra.

® It is not clear whether the Treaties create a claim for the repayment of advances or only
reserve it in cases where such claims are allowed by municipal law. Wolff (in Treatment of Pre-
‘War Contracts in the Peace Treaties of Paris) favours the second interpretation, mainly on the
ground that by referring to ‘the obligation to repay’ the Treaties seem to presuppose an obligation
existing under municipal law and that more details should have been added if it had been the
intention to create an obligation. In the view of the present writer, if an obligation existing at
municipal law had been presupposed, it would have been more logical to refer to ‘an obligation
to repay’; furthermore, the reference to ‘amounts received as advances or as payments on account’
is specific enough to be consistent with un intention to establish a fresh obligation. This view
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to justify the assumption that what is really meant is the saving of claims
to specific performance in a manner similar to the saving of pecuniary
debts. In all probability, nothing more was intended than a rule of inter-
pretation which, in border-line cases, can be invoked in favour of maintain-
ing rather than wiping out contractual relationships.

6. Settlement of disputes

Under the Treaties of 1919, disputes concerning restitution, restoration,
contracts, and enemy property were all referred to the same set of authori-
tics, i.c. the Mixed Arbitral Tribunals. The present Treaties have adopted
a different method. Disputes relating to enemy property will be settled by
the machinery set up for the interpretation and execution of the Treaties
in general, i.e. in the first place, the Heads of the Diplomatic Missions of
the Principal Allied Powers in the ex-enemy capitals, and, in the second
place, a set of commiissions of a semi-administrative, semi-judicial charac-
ter.' On the other hand, disputes concerning, nter alia,? the restitution
and restoration of United Nations property and relationships arising from
pre-war contracts are referred to so-called Conciliation Commissions.

The settlement of disputes referred to Conciliation Commissions will
be in two phases. The first phase, limited to a period of three months
from the date when the Commission is seized of the matter, is conciliation
in the customary sense of the term. In this phase of the procedure the -
Commission is composed of an equal number of representatives of the
United Nations Government and the enemy Government concerned in
the dispute; in the case of Italy, the representation of each Government is
confined to one member. If the conciliation is not successful (i.e. if no
agreement 1s reached within three months) either Government may ask for
the addition to the Commission of a ‘third member™ selected by mutual
agreement of the two Governments from nationals of a third country.
Should the two Governments fail to agree on the selection* of the ‘third

seems to be reinforced by the silence of the Treaties on obligations which, at municipal law,
undoubtedly arise on the termination of contracts by dissolution or otherwise, e.g. the obligation *
to carry out the formal winding up of a dissolved partnership. Thus the correct interpretation
seemns to be that, in respect of unrequited advances or ‘on account’ payments, there is an absolute
obligation to refund, whereas other obligations normally arising on the termination of a contract
follow the rules of the municipal law applicable to the case.

' A more detailed description of this machinery will be found in the present author’s note on
‘Human Rights in the Paris Peace I'reaties’, pp. 392-8, infra.

* The jurisdiction of the Conciliation Commissions covers, in addition to restitution, restora-
tion, and contracts, all disputes concerning industrial, literary, and artistic property, insurance,
negotiable instruments, periods of prescription, the war-time judgments of courts in the enemy
states, and, in the case of Italy, the economic and financial provisions relating to ceded territories.

? The term ‘third member’ makes sense in the case of Italy, but not in the case of the other
"Freaties, where the representation of the contending Governments is not restricted to one member
for ench.

* In the case of Italy, a time-limit of two months is prescribed for negotiations on the selection
of the ‘third member’; there is no corresponding provision in the other Treaties.
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member’, the appointment will be made, ultimately, by the Secretary-
General of the United Nations.! With the selection (or appointment, as
the case may be) of the ‘third member’ there begins the second phase of
the procedure: henceforth the Commission will act as a mixed arbitral
tribunal® and will decide the dispute by the majority vote of its members.
By an express provision of the Treaties, such decision ‘shall be accepted
by the parties as definitive and binding’.

- The text of the Treaties does not make it clear whether the competence
of the Conciliation Commissions is exclusive. The reciprocal undertaking
of the High Contracting Parties that the decisions of Conciliation Commis-
sions will be accepted as definitive and binding is not, in itself, conclusive
proof of exclusive competence; a similar undertaking was given in the
Treaties of 1919,3 even though the Mixed Arbitral Tribunals had no
exclusive competence. Nevertheless, it seems improbable that the present
Treaties were intended to preserve the concurrent jurisdiction of municipal
courts. In the settlement of 1919 the jurisdiction of the national courts of
the Allied, Associated, and Neutral Powers was expressly reserved in cer- -
tain questions relating to contracts.* More important still, the Mixed
Arbitral Tribunals were invested with power to review the decision of any
competent municipal court given in a case covered by the jurisdiction of
the Mixed Arbitral Tribunals and to give redress where such a decision
was inconsistent with the provisions of the Peace Treaties.

Both of these rules have been jettisoned by the Paris Treaties, and the
absence of the second rule, in particular, lends strong support to the view
that the idea of maintaining the parallel jurisdiction of municipal courts
must have been abandoned. If there is no machinery for reviewing muni-
cipal judgments, there can be no guarantee that divergent decisions will
not be given by two equally competent tribunals; such a result could not
have been intended. '

The Treaties do not lay down expressly that private litigants shall have
direct access to the Conciliation Commissions. It is, however, difficult to
see how such access could be denied. In the first instance, in all but in
name these Commissions are mixed arbitral tribunals of much the same
kind as those to which private litigants werc readily given access after the

' In the case of Italy, if the two interested Governments fail to agree on the selection of a
third member, application for his appointment must first be made to the Ambassadors in Rome
of the Soviet Union, the United Kingdom, the United States of Amcrica, and France; only if
the Ambassadors are unable to agree within a manth can either of the interested Governments
apply to the Secretary-General of the United Nations. The recommendation of the Peace Con-
ference was for the appointment of the third member by the President of the International Court
of Justice, but this recommendation was not accepted by the Council of Foreign Ministers.

 The recommendation of the Peace Conference did in fact include the designation ‘Mixed
Arbitral Tribunals’, but this was not accepted by the Council of Foreign Ministers.

* Art. 304 (g), T.V. ’ ’

* Art. 304 (B), T.V,
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First World War. Secondly, if the view be correct that the concurrent
jurisdiction of municipal courts is now abolished, a denial of direct access
to the Conciliation Commissions would debar private claimants from the
only judicial remedy that is still available. It would make the enforcement
of their claims entirely dependent on the purely administrative decision of
their own Governments as to whether or not these claims should be
espoused; that, again, is a result that cannot have been intended. Finally,
the independent status of the private claimant is recognized in several
Treaty provisions, notably in the rule that the United Nations owner of
property in enemy territory may agree with the enemy Government con-
cerned upon specific arrangements in lieu of the Treaty provisions for
restoration and compensation; and in the procedural rule that, where
property has not been returned within six months from the date of the
coming into force of the Treaties, application for its return must be made
by the claimant direct to the enemy authorities. The position is different
in the case of disputes arising from the seizure and retention of enemy
property. Contrary to the 1919 precedent, these are not covered by the
jurisdiction of the Conciliation Commissions, but have been referred to a
procedure designed, primarily, for the settlement of inter-state controver-
sies relating to political and economic questions. This procedure, which,
at any rate in its initial stages, is purely diplomatic, is not easily adaptable
to the settlement of individual claims and, accordingly, it is unlikely that
any right of access will be granted to private claimants. In any case, the
interests of the latter are adequately protected by the access they un-
doubtedly have to the municipal courts of the Allied and Associated
Powers.* ‘

' Cf. Art. 7 of the British-Italian Agreement relating to [talian Property held by the Custodians
of the United Kingdom of 17 April 1947, which provides that ‘the Italian Government will

indemnify the Government of the United Kingdom against claims by former owners where it is
established that the property was wrongly vested in the Custodians . . ..
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